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CHAIRMAN WALLACE: All right. If we may
call this meeting of the Operations énd RDegulations
Committee to order. We are a little bit late, and
we apoiogize to those who have been waiting for us
to finish‘our Committee meeting and get back frcm
lunch.

- Notice has been duiy given of this
meetihg in.ﬁhe Federal Register, and it 1ls purzuant
td that notice that we meet this afternoon. |

| In your Board Book, mémbers, we have an

agenda that has been printed. Ve have had an

opportunity to examine the agenda. The Chair would

entertain the motion to adopt the agenda,.

VOICE: I make the motion.

MRS, BERNSTEIW: Second.

CHAIRMAN VUALLACE: Is there any
discusion or desired admendment to the agenda? I

want to give everybody a chance to £ it.

-
Cu

i

' CHAIRMAN WALLACE: e have ¢got the lobby
regulations lgft to do, but gilven the amount of
material we have got today and the reéeption £ roi
the Michigan Bar at 6 o'clock I don't see any
reasonable prospects of doing it,.

Is there somebody at tne end that would

like to talk about-it? . We'll give-you a chance to
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‘talk because I know it's a long way to Salt Lake;

but I do not anticipate any action on lobbying
today.
MR. SHMEGAL: I would move the adoption

of the agenda.

i

That's been moved and seconded. I

there are no amendments I think we are réady to go.

All ih"faﬁo: say aye. Opposed? 'The ayes have it

and the agenda is adopted.
We have before us very detailed minutes

keeping in mind HMr. Smegal's discussion this

morning about happily brief the audit minutes were.

These.aren't brief at all. I have read them all of
the way through, and I'm satisfied with them. Bub
members of the committee -=-

MRS. BERNSTEIN: I have Dbeen through
them and I'm satisfied with them.

MS. MILLER: I have read them alsc.

CHAIRHAN WALLACE: Looks like lir. Smegal
has been through them.

MR. SHMEGAL: Yes,

CHAIRMAN WALLACE: Any correcticns or
additions to the minutes? Does anybody have any

o

i

corrections or additions they would like o make

the minuteg? e .
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1 VOICE: Mr. Chairman There's an
2 ommission at pége 3, fourth line from the bottom,
) 3 next to the last word on that line inserted -~
. 4 | CHAIRMAN WALLACE: {Interposing) "Be" is
5 out of order. |
6 _ “Well, what it is where they have it to
7 asibe.effective,_it oughﬁ to be "to be as
8 ' efféctivé.“ And by unanimous consent we will
9 | tfanspose thoée words. Has anybody else found aéy
10 changes ﬁhat need to be made? That's all we have,
11 | ié 25 paggs;' That's not bad. “
12 ~ uR. SMEGAL: oOn page 24, I'm not
13 éuggesting it's not right, there's a sentence, "iir.
14 Kazman proposed that the Corporation consider
15 | interpreting the exzception to cover only those
15 services which would constitute the unauthorized
17 practice of law 1f performed by a lay person.”
18 Is that right? It doesn't seem to f£it
19 with what we are talking about,
20 . MR, DAUGHERTY: Yes, sir, 1lr., Xazmnan
21 was arguing that the exceptions for -- in the
22 sentence in the Legal Serxvices Corporation Act, the
- 23 lobbying positibn, the excepticon for those
24 activities necesgary for representation in the case
" 25 should be read nargrowly. to mean only those
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activities that, on behalf of the client, would
have to be performed by a licensed attorney; and he
was contrasting that interpretation of legal
representation with expansive interpretation uses
by Judge Parker'in the WESTERN CENTER case.

CHAIRMAN WALLACE: That's my recollect

~ too Mr, Smegal, because I gquestioned him on it.

His'argumeht was that if you have to have a lawyer

to do it, it's legal services, and if anybody else

~can do it it's not legal service.

. MR. DAUGHERTY: MNot legal service

representation as one of the exceptions to the

prdhibition on the lobby.
| MR. SMEGAL: That's what he  said.

CHAIRMAN WALLACE: I don't think anvibody
on the panel took a position on that, but that
clarifies.

CHAIRMAN WALLACE: 1Is there a motion to
accept the minutes as printed in the Board-Book
with the one amendment we have already made?

MR. SHEGAL: Ilioved.

MRS, BERNSTEIN: Second.

CHAIRMAN WALLACE: Yoved by HMr. Smegal,

seconded by HMHrs. Bernstein. All in favor say aye.

' Opposed? Hearing no opposition the minutes are
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think, in understanding how we got where wve are
today,‘ié the_ﬁi:st itém, the report by Earl
Johnsdn, who was the first Deputy Director of the
‘Office of Legal Services in Illinois. And the
:second dlrector, the director for three years in
‘the early years of the program. And his first
'P chapter that I have in interpreted here has a
'seéfiﬁh.déiiéd containment at Judicare. and I
."think iﬁ indicatés ?- points out thé competing
.class of staff attorney delivery and private
.”attorney dellvery.
_ ' | The first dlrector Mr. Ambercger is
qﬁotea as say;ng, "We don't see anything but
-Judicére ever égain uhless_we do something about
it." This policy was adopted for funding stcafi
_attorﬁey prograﬁs rather a Judicare programs were
_advocated_bﬁ our State Bar Association for several
_reasohs, but the siénificént reason Mr., Amberger
stated in his speech that appears on the bhottom of
page liB and Ebp of pagé 120, The English systen
which is sxmllar to Ajudicare 1is disadvantageocus
.because 1t can achieve no other goal than the mere
.resoluﬁion of controversy.
The Legal Services Program, or OEO has

far better ambiltions.. He. caannot bg content with
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the creation of systems that render free legal
aséistance'to all people who need it and cannot
afford'it. This program must contribute to the
success of ‘the War on Poverty. Cur responsibility

1s”to marshal the forces to train the lawyers to

combat'the causes and effects of poverty.

' He dld not thlnk this aggregated private

'attorneys handllng the case at the time could
’prOV1de the systematlc law reform that was the

'o'focus and prlnCLpal national objective of the O0OEO

Legal Serv1ces Program.

Under Roman Numeral II the first item is

othe 1tem Mrs. Bernsteln mentloned earller. The

“report of the House Investigations Committee

o

Investlgatlve st att.

I have exzcerpted several chapters of

that report which I sent to you in its entirety

préviously. The most relevant chapter I think for
you; diScoSéion today, is.Chapter 7. Chapter 7
discussés thé egpansion of legal services
?ractically-tripling the size of the Legal

Services Program in the late '70's in which several

~instances were cited where a local Bar Association

Legal Aid Society was notified only at the very

last moment of the Corporation's intentiong to

T -
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expand its_urban staff program into their

- community.

-i_think'this illustrates some of the
tensioﬁe teneions that 1ed.your predecesors to
deoide'theo_if those progfams that they had
seiected the staff attorney programs selected 3%

and 1arge whatever legal Services were to act upon

'the dellvery SYStEMu that are binding and involved

'prlvate attorneys and Segal Serv1oes delivery there

was lndeed to pr0v1de tne incentive of an
1nstructlon. ,”"  - e

CHAIRMAN WALLACE. This was a report to

the Comnlttee by 1ts staff° It was not adopted as

a report_of the-Commlttee, is that correct?

MR. DAUGHERTY: Not to the best of my
knowledge. It was incorporated in the hearings

documents for the 1984 approprlatlonb. And it did

have some affect. There wvere gone riders

throughout. In thlS partlcular area the

,Corporatlon acted in response t©0 the criticisms,

adopted a policy on expansion responsive to the
criticisms which had been made by this staff and by
the House JUdiciary Committee. It was late in the
expansion period.

The next document that you have, 24 is a




T,

.

Lpis,

[\,

WO ~ oY Ut W N T

= e
e

[ 3¥] [y N NN oS T — [ P | el -t fd
w i W o (el == TRV ) o -~ o [§)] K V8]

"'_each year."

11

memorandum from Mrs. Francis, and attached to it is

ea direotory of'Legal Services Program utilizing
prrvate attorneys datlng from April 1, 19%81. I

_apologlze that we don t have tabs at each of these

ltems; but 1f you follow the yvellow sheets you will

see the lelders._‘

CHAIRMAN WALLACE- Mr., Smegal asked

whether Ga11 Francrs 1s hear.

MR. DAUGHERTY Ms. Prancis is here.

She s the Dlrector of our Grants and Budget Unit.

'f;I asked her to conment on a nunber oif private
_:_attorney programs we had 1n prior to 1981. She has

'“5~a memo here summar121ng tho¢e that were funded in

_ Following that is a paper prepared by
Ken Smith for the QOFS legal research unit. It goes
through program by program and recites how they use

prlvate attorneys before there was a reguirement

'that they do so,'and you wzll see that the

overwhelmlng majority of them used from 1 to &

attorneys on their contract, that we had a very few

'programs that had a substantial Private Attorney

Involvement prior to there being a reguirement,
That under Roman Numeral IT the second document,

the second yellow dividing page introduces i3,
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Francis' memo,
- And then you can follow in your memo.
CHAIRMAN WALLACE: I found it.

MR, DAUGHERTY. " And there's -- but I

N thlnk that 1ndlcates its useful background £for
-lunderstanding why there was a need for requirement.
fFollow1ng that we had a dlfferent system study.

nﬁthhe response of the ABA consultant Mrs, Bernstein
a lluded to earller, Professor Schwartz. Herwas
'under contract to both the standlng committee on
.ﬁtthe Legal Ald the General Practice Section of the
”:'ﬁABA the dellvery system study for focusing too much

”on pollcy 1ssues, particularly what is it that

makes a program of any model successful in meeting

‘the neéds of its c¢lients.

Following that we have several examples .

of several speeches by -~ articles by persons who

ran LSC Judicare programs, In that period ir,
'tMartin;whd-&ou'will'hear from later today ~- his

pfbéram‘started out primarily as_a Judicare program

and substantially it covered a lot more. And an

t'aftiClé by Mrs. Hardin, {ph) who will be speaking

tO'you_about PRO BONO, describing her éxperiences
with the Boston PRO BONO program. That's the last

item under number 2.
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Under Roman Numeral III you have a

‘number'of items concerning the 10 percent, 12 and a

half petéént'pfivate attorney involvement

experience., You have the third -~- item C under

' that”héadiné is thp study by Kenneth Smith for

NLADA that Mr. Kazman alluded to on several

BN

I would draw your attentlon to Item D,

whlch 1s a survey that has been done by the the
'_;Amerlcan-Bar Assocxatlon Standlng Committee on
1Legal Alds and 1ts 1ncent1ve which Mr. Xazman also

 _ urged you to glve spec1a1 attention to,

e ThlS was a survey of our grantees and
aSkihg?them how they were implementing PAI and what
the§ thohght-about PAI. And one of the principal
i$sues.that your thmiﬁtee has beén exanining is in
the absenge of é requirement from the Corporation

WQula 1ega1'serviceé grantees choose to -- would

‘ﬁhey; with'simp1é enbouragement, decide to involve

private attorneYs. A question gimilar to that was
asked_in the survey.

The,last quéstion on page 3 of the
survey,4- agaih} I'm looking at item 3D, the fourth_
item under tab Roman III, The guestion was asked

would the program _increase its allpocations forx
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- Private AttOfney Involvement without being required

to do so by the LSC. Sixteen 'directors said yes

representing 11 percent., One hundred twenty-nine

percent (sic) said no representing 8% percent.

ECHAIRMAN WALLACE: Eighty-nine percent?

Is this a flnal tally on the survey? I3

the ABA re evaluatlng 1ts data or is this what they

_stand beh1nd°_

MR DAUGHERTY. My understanding is this

'_=is a'prél;m1nary &ocument produced for the
"gCommiﬁteénin December and cited by Hr. Houseman and

'[Jgent to you, 'Chairman'McCalpin the Chairman of the

Committee has guoted from it on occasion, but I

believe it's their intention to issue a final

- report following their July meeting.

"MR. SMEGAL: You might direct the

Committee's attention to the prior -- to answvers

‘and questions where the basis for the yes and no

comments'YOu just pointed out is probably more a
appropriately ~-
CHAIRMAN WALLACE: {Interposing) There

was a gquestion as to whether or not the opinion of

‘the grantees -~ the allocation reguired by the LSC

constituted an efficient and economic use of funds.

7.34 percent respopding said it was not. And they
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indicated ~- that's an increase to current

'requirements requirement of 12 1/2 percent. 86.6

percent felt'it was not sufficient. And the

.majorlty apparently stated in response to that
_partlcular questlon they could use 10 percent but

_not 12 1/2 percent efflclently and economically.

The survey goes on to tell us how

'..programs are u51ng thelr funds. And on page 9
ithere s a questlon that is asked of the directors,
:j;"Are you u51ng at thls -=-" "Has the allocation of

'ffunds helped you to serve more clients or fewer?"

More programs, 48.9 percent, said it

_réduced,'was fewer number of clients served rather

than said it increased. 65.6 percent said it was
cost effective to use private attorneys and staff.
And when asked about the guality of service

dellvered by prlvate attorneys, none thought

'prlvate attorneys were better than staff.

It s dlfflcult for me to conclude from

reading the answers to this survey that our Legal

Services Programs would wish to increase or
maintain the current level of PAI in the apsence of
the Corporation's departments.

CHAIRMAN WALLACE: 8o to reguire it we

nave to conClude“thatvthey're wrong about the
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conciusions they state.

MRS, BERNSTEIN: Or that they have other
intérests involved beYond dissatisfaction of
ciienté,

CHATRMAN WALLACE: 1It's not necessary to

' ‘assume vendac1ty (ph) but it is necessary assume

AN

'MR. DAUGHERTY: It's their opinion it is

nbt.épst éffeCtive_and the guality not as good.

:Tﬁat'is'cohtradictory to the study that found by

_and 1arge cost and quallty components were about

the same than there was among models.

The difference in the delivery systenm

étudy found was in the area of impact; that only

three of the private attorney laws were tested

impact equally to that of staff attorney model; and

‘I think it's one last document I would draw your

~attention to, vou will find at 3D -- I'm sorry, 2C.

It's an article in the CLEARING HOUSE REVIEW by

" John Dboley. Mr., Dooley was the former director of

"Vermont's Legal Aid. He has co-authored several

workings with Mr. Houseman and consulted in the

Research Institute.

Mr., Dooley cites a lot of the various
. f
contentions that were made for the staff attorney




o
S

I S
-

K

S

@IN e U e W

10
11

12
13
14
15
16
17

19

20
21

22 -
23

24
25

17

model, for the private attorney model, reviews to

delivery system studies found.
| "He'concluded that after 15 years of

Natlonal debate and expendlture of millions of

dollars on socral science research has told us very
A.;_lltle about the dlfference. Socral science
'”Qf;research cannot be flnally shown -~ tends to show

'”'us the complex equatrons that affect Legal SEIVICEQ

Programs.f;' kfﬁ 1'_ '_ ;

‘éCHAIRMAN WALLACE. ' What page?

‘ﬁwi MR.{DAUGHERTY-_ I was reading from page

”egol, the second full column. The point that is

made agaln at the next to the last paragraph on

'page 203. And Mr. Dooley says that Ajudicare, on

page 203,_next to the last column, Ajudicare versus
staff debate has been emotional and highly

polarized'ekaétly because it went to the heart of

“legal servmce and turned structural, tangible

-chorcegslnto surroqates for goals ana polltlcal

phllosophles.

I suggest that the decision as to

whether or not the private attorney models are

useful in legal services work is highlighted on
page 199, The staff versus Ajudicare is really a

debate about the _.nature_ of legal services;:;and that
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takes me back to where I started with INr, Amberger

and -Mr. Johnson. The staff attorney program was

'”'ofiginaliy favbréd over private attorney models for
'the cause of the feellng there was something else
"to be done other than the representation of

1ndiv1dual cllents, but there needed to be an
; fi;§f§ect}ye5mechangsm_fb:_purSuing majdr litigation,
‘3Z€ig§:féfbfﬁtééfijitieé that had a'major impact on

”j;the communlty.H 

CHAIRMAN WALLACE:: Thank you, Mr,

7Secretary. Any further quest10ns°

MRS. BERNSTEIN-' The only other thing I

 Was 901ng to mentlon about the ABA survey is we

'don't,have any 1ndlcat10n here, but I would presume

this survey was not -- was not meant to be a

scientifically supportable survey. It was an

" opinien poll of a loose sort that there was no --

there ~-- in_bther'words_the guestions, I think, a

*“ 56ciai'scientist might question whether or not the

qﬁestidns were ph£dsed in a completely and unbiased
and disinterested way whether or not the fact that
the_pngrams.could_or could not respond on a
voluntary:basis} The fact that there may have been

campaigns to elicit certain responses which went on

and was nothing preventing it. It's simply a mass
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of figures that were collected from interested

'MR DAUGHERTY: 1In describing the survey

of the ABA Conference in March Chairman, HcAlpin

'*jfsald it was not an attempt to be a scientifiec

survey, but an attempt to quCkly gather

flnformatlon from Legal Serv1ces programs to have it

“tti;avallaele for thlS debate because they felt the
:e:need to qulckly gather the information more so thaﬁ
‘t?taklng the tlme to employ experts in survey design
g or the requlred ch01ce questlons that had easy,
“;fflve 90551ble answers as eppo ed to allowing for

7any elaboratxon 1n order to have 1nformat10n that

"could be qulckly assembled for their Comnlttee.

MR, SMEGAL Sounds like the ABA uses
the ste procedures we use,

"‘_MR;'DAUGHERTY: They are one step ahead

CHAIRMAH WALLACE" The fact that the

-survey tells you thlngs you shouldn't be surprised

to 1earn -- I mean obviously you can attack any

eurtey'for what it has done, but it tells people in

staff'Programs think staff Programs do a good job
and they'are a better way to spend money than other

possible ways to spend mohey; and that doesn't

R L ST - —
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S ‘
surprise me a lot, I think you can spend a ton of

money for pfdfessional survey; and you would f£ind
l; 'the'saﬁe thing. ‘The question is how much weight we
'want'to give to people in Staff Programs who think

;':Staff programs do a good jOb

.} MR DAUGHERTY I think Mr. Housenan

'an opportunlty to hlthlght what he

"txthought:was'an 1mportant document for you. I think

ad

'7’efthat at least 1n terms of neasurlng people’s
jattltudes, whlch 1s part of the questlon you asked

'efabout in terms of what the £act of mandatory versus

-5ot'oratory (ph ) regulatlons. It does talk
_fabout People s attltude at a particular perlod of

.tI db-recall that it was the feeling of
John Oranga (ph) to who adviged the ABA on this,

that p0331b1y this time of year did have an affect

_because 1t came to the end of the year when people

:_were feellng some dlfflculty in expending the

funds.

CHAIRMAN WALLACE: Thank you, iir.

‘Secretary. e appreciate ic.

Our next witnesss are from the Office of
Fleld Serv1ces. Ms. Paguette, are you going to to

testify together?

- M e e ‘- -
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Ms. Paquette, let me thank you. I know

N you have done a lot of hard work putting these

;numbers together since the last meeting and to take

into account the objections made at the last

't'heetihgf “It‘s a big_effort'and I appreciate what

:you put 1n. If you can tell us orlefly what you

gﬂﬁfound, we. would appreczate 1t._

’TM PAQUETTE I think I would first

”*{li'e to talk about the process that we went through

' to verify the data that was presented in the

WfQiprellmlnarytreport’at the iast Board meeting., It

_loned thatithe report was distributed to

.uall of the Reglonal offlcers in all Fleld programs

o and LSE | And PAC, to my knowledge proposes to get

'1n touch wzth LSE to report any discrepancies.

' I recelved two phone calls and two

:.1etters brlnglng to my attentlon discrepancies

whlch were corrected And on our own behalf we

'J*fwent through 50 percent of all of the data

prepared, plus all of the programs 12,5. Every one
employed over GQ percent of PAI expenditure was‘
Lfechecked,fand to my knowledge that data is as
'oiean:and.accurate‘as we can.possibly present to
'yoo today.‘ |

Regional offices assisted in the new

M e e - -
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21 report'at'thérrequest of the Board or Committee,
| 2 ithat we 1ook at case representatlons.' So it was
i 3af --the stanaard oplnlon 1nclude some case statistics.
. 4. “,’And the draft of thlS report was sent to all
: 5 f '*iReglonal offlcers asklng thelr 1nput for verifying
=;6 _ | :-and helplng us to spot some descrepanc1es.
':jfﬂ ;hone calls Were made by regional
_tsti i gofficers programs they weren t certain of.
_f9t  | ' ﬁiupersonally checked as I went through
tibft £ the audlts and verlfled some of the CSR
tilli} ﬁht{:statlstlcs andamade phone calls to program
1*12"' :itzdl ectofs and dlscussed the audlt figures where
.13. fétheré was some questlons on a particular format
' 14' :oothat was belng conducted by a partlcular auditor so
15 .-that every opportunlty to recheck this data was
:‘16 lexerc1sed
'17 St For one worklng day James Martin from
_18_ oWest Vlrglnla Legal Serv1ce Plan, who will be on
19 Efthe panel today, was 1nv1ted to Washington, along
20' 'thh Marty McDermott (ph) from the Virginia H
21 Regional OfflCﬂ-; And I went throuoh ny case
‘ ' 22’ -‘statlstlcs and looked at computer data, talked
- 23 '-about how to complle these ‘charts and received
24 input fxom.areas that needed to be adjusted.
. 25 So.with that in mind I'd like to take you to page
Lol '
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_39 in your Board book, and that is a report similar

to the one that you saw at the last meeting. The

”:columns A, through I are the same columng and just
'dglve you an rdea of how accurate that report was
ﬁ‘ﬁthe 1ast tlme although an 1nd1v1dual program basis

h_you heard from a couple of programa, particularly

'eportrng very low._ The column FPAI Percentagg

Expendltures.showed that average was 13 1 percent

""fonhthe Nat10na1:~- or on the groups being reported o

Ih'adjustments that took place that
' So 1t's actually one-tenth of

.one percent'has affected the entlre figure after all

E"’__.'j.’_"cn‘f'the adjuutments were made.

But you re famlllar with columns A

through I whlch we dlscussed at the last Connlttee

meetlng.-'J through P are new categories, and T

*ffhave added foot notes to the statistical reports
'5-fexp1a1n1ng how each column is represented in this

R {
-r.report the flgures and 1nformat10n that was used to

complle_that data. So if there are any questions
about ‘a particular column I think you will find
'foot noted address these pretty carefully.

The report, in ascendlng order, column F

on page 39 shows that there still is 20.8 percent

'of.the program not,atrtherlz.S level of compliance.

L -
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So We'SEiil have'that number of programs even with
'7” the adjusted flgures. And to my knowledge those
| flgures are accurate, and we ‘can get them from the

'”f"audlts.  "_4f<”

I have 1ncluded beglnnlng cn page 33,

“partlcular program.n It's ea51er to find a

ascending orderflt's broken out by region; and you

cénﬂlookﬁﬁp any partlcular program.
5 CHAIRMAN WALLACE. Let me mention
.?d'somethlng.whlle you are there. And I know your
_ problem has been to compile the numbers and not
"explaln them. The thlng that leaps out at me is
r"f?”that reglon two lS way under budget and most of the

V-[fother ;eglons are at or above._ I they are slightly

u“‘;above 12.5,:and I don‘t know why, although they are
.certalnly programmed w1th1n each region. But as a
'group Eegxon 2 is way under budget and there may be
'asome'éxﬁléhétioh; ‘I ask if somebody knows and you
7‘?535 £§ii ﬁé ifTYOu?get'a chance to talk.
S  MS..PAQUETTE: Region 2 has several

progréms lower 2.8.0r.4.,7. That affects, they are
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-_overall average because there's not a lot of
- programs belng reported in that group.

I would 11ke to turn to page 45. VWe
| haverprepared some graphs which I think give a
Qbetter overall plcture of what the PAI activity has
r_been by programs 1nstead of looklng at each program

;;ndlnldually and saylng thlS should be adjusted by

f5$2 00 or in one way or the other this represents a
“}plcture of the whole group.
EOn:page 49, Appendlx A, PAI expenses for
i ‘halgThe:shaded area represents, as you See on
:hfh'the bottomﬂof the page the percentage of the
1}programs at 12 5 or above. So there's 79.4 percent
hrof the proqrams ‘in programs that actually met their
.PAI expendlture. The lighter area to the left is
" ‘those programs that did not meet their PAI
':texpendltures- and that represents 20.8 percent of
=ﬁ;rthe programs 1n the group.
| g The next page, Page 50 which is
Appendlx B. ThlS chart was prepared specifically
at the_request’of Committee members wanting to know
-.of thehprograms:that:had met their 12.5 percent
'f,eompliaoce;” What’ﬁercentage of their caeeloads
-actually representing PAI cases. The Committee was

talking about a figure.in. its regulations language
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of 20 percent and no one was able to say where- that

.20 percent was comlng from.

CHAIRMAN WALLACE I said where it was

coming from. T made 1t up . L,us ' PAQUETTE: Because

't'thls graph shows that only of the compllance

7‘_.programs,_and there are 143 of those programs, the

*qefaverage 1s 11 percent of the total caseloads
thfrepresents PAI cases. And if you look at the graph

7']a a llttle closer, for:example 80 percent of the

_thelr PAI total caseloads ranging

;betweeafrom}i7 and 5 percent so that that’s between
_:17 and 5 1s for 80 percent of the progrdms s0 that
'Qif}S percent would be under ‘that flgure, and that was

'_the adjusgment so the Board can have a comparison

when maklng the-dec151on.
S ' MR. SMEGAL: eage 517
:";M .'éAQﬁETTE* That's where I am.
}'CHAIRMAN WALLACE‘ All right.

PAQUETTE On Page 51 is the PAI

cost pef case,_and the non PAI cost for case. And
the charts I prepared are represented here in the
‘dollars per case versus PAI costs per case and the

number of pfog;ams._ So the graph shows they range

right across the entire graph for cost per case for

PAI right up to Jjust under $9,000._
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| - CHAIRHAN WALLACE: These are all
_Compliaocé'Programs? |
| ﬂf"'t MS. PAQUETTE- The only chart that is on
t~comp11ance 1s Appendlx B. That was specifioally
;*aprepared 1n that manner.' Ail of the others in the

'~'entlre grouplng we are 1ook1ng at. So that the PAI

cost per case ranges across thlS entire graph with
owtﬁe'hlghest bar belng between $100 and $200 range.
) "7 The non PAI cost per case whlch is what
wouldfrefer to as the staff attorney model has a
ferént grouplng._ The PAI models will vary. So
.mw;ﬁth_ro'are all kinds of PAI plans being implemented
"r;where the staff attorney model is more uniform so
lilt lsn t surprlslng to see that that graph doesn't
go_across to entire chart, but is focused more in
thé $200 to_$400 range, and that's where the staff
oattoroéyamodel is represented for non PAI cases.
Ja?fof And 1f you have any questlons that's
'probably all that I would need to say about that
partlcular data. 'And it's the first time we have
now had statistics thats allowed us to look at the
-audit, actual'expenditures and compare it with_tbe
CSR data and come up with cost per case.
| In the footnotes I do talk about the

variables in the .CSR data, and. the_variables in the
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diffeteht p1ans and I do address that through

footnotes showing we do acknowledge the differences

in those plans. But based on the information that

' we.havé.available the CSR statistics and the 1984
‘order, that ié'pretty clean data for the Board to
"lobk-ét, and pretty representatlve of what the

" ‘fafNationa1 PlCture °f that group is.

CHAIRMAN WALLACE' I appreciate that.

e M Smegal we are on Page 51A. Do you have it?

'”MR. SMEGAL- These parts represent -- it

':Yflooks 11ke to me 75 programs whose PAI cost per

-'case 1s 500 more_and the lower'was about 25.

7 o MS. PAQUETTE:_ You're talking the upper
ghaph??

" MR. SMEQAL: You referred to 5200 and

5400, i'm.looking at the bars above $400 in the

charts and'tryihg to clarify how many programs

yqufre Ealking about. It looks like 75 total charts

‘beyond $400., Am I correct in assuming there are

about 75 programs that have a PAI cost above the

$400?

MR. PAQUETTE: You're probably about

‘right. That is correct. The figures on the left

are the numbers so that look like it's probably ly

about right, yes. ..




= W o

o °°"" aN w1

12
13
14

15
16

17
18

RTINS
o

21

22

23
24
25

29

;CHAIRMAN WALLACE: Any othef guestions

e:of this wiﬁnees?v

MRS. BERNSTEIN: I just want to clarify

somethiﬁg I can t remember. I think I remember
'.from the 1ast tlme we were addressing this issue
_ you that you sald there were certain capital

ﬁe;expenditures that were allowea under PAI, and those.

'e_would be"showmng up maybe for the first time
'.j?fidurlng thls perlod or not. I can't remember, I
1~Zi*remember somethlng you were 601ng with footnotes

'M”iregarding'What was--f_t,;;_

;MS. PAQUETTE ' There was some qguestion

fabout expendltures, purchases of equipment. That

"1s addressed separately in the audit. And for

purposes of meetlng the PAI expenditure we counted

equipment purchases in the proportion that they

“would have applled to the PAI expenses.

So capltal expenses, purchase of

ieequipment were 1ncluded in PAI expenses. And

11kew1se when we dld the non PAI we also put
capltal expenditures into that category. 8o we
were comparing‘them to apples and apples to the
extent we were able to. |
CHAIRHAN WALLACE: Thank you me'am. We

may have another witness tell us how to interpret

- L -
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thlS data, but'we are all working off the same

score card now, and'I appreciate your hard work.
o Mr. Kelth Osterhage form the Program
Development and Substantlve Support Unit.

MR. OSTERHAGE°' I pick up with the

exanaly81s that Pat Paquette worked on. We worked
“ff;from the same ba31c data for those 180 programs

’Clarifylng some of the CSR and reportlng an audit

1nformatlon.' And our staff tried to. produce some

"ﬂ;analys;s from a slightly dlfferent perspective for

7ffyour con51derat10n today.-

ecWe want to state at the outset that

='f_staff who worked on thlS second report that was

submltted to you, we feel that productivity which

relates the -- in our report analyzed separately

are probably_too‘simplistic for making any final

-determination"on any programs. And we don't mean

to have them reviewed in that respect.

| B '"5_However,'we feel that the great extrenes
between the highest and lowest ranges of these
programs and the centinuous range they are in

indicates there are utilization guestions that

ehduld'be:addressed'today} That's one of the

purposes of our on~going monitoring of PAI to know

what is being done.and what is belng done
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As such we undertook an analysis to

“prov1de a series of rank order taoles where we
' attempted to rank order these programs., - Tables’ 1
':’?and 2 are 81m11arly relateo. The indices were

_sllghtly dlfferent. However, they are identical

'kings because statlstlcally they re the sane.

:Table 1 ranks orders on costs for PAT

hi}yﬂ¢ase ba51s based on the CSR."'

¥Table 2 converts that into a

Aproduct1v1ty'1ndex 1n terms of PAI cases for

.10 OGO“unlt and expendlture.

I have to 901nt out in the Beoard Book,

tTeblefZ} the cases are misaligned.

The thlrd table, flnally is a

.product1v1ty index we constructed. We want to

lrepeat thlS is only one definition of productivity.
"ﬁxt is: not the definition, 1It's one way of
'ﬁexamlnlng the 1nformat10n whereby we attempted to

'examlne the percent of funds expended versus the

percent of cases produced, And this was on the

initial premise that we discussed in previous Board

meetinés where we had looked at PAI data in an
aggregate_senseeand we have seen a learning curve,

or a part1c1pat10n whtre subuequent guarters,

s -
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 _Einal1Y,'I think the final quarter of 1984 we saw
for:thi$7quarter a condescehding expenditure
_réquirement  The programs producing in an

'_aggregate sense 12 1/2 to 13 percent of the cases.

That to the index in Table 3 whereby,

_:for example a program spendlng 12 1/2 percent of
 ;;;11ts moneY prOdUClng 12 1/2 percent of its cases.
"WVQ;Under the ex1st1ng case reporting system you get a
"1tiiS°°re of zerO-m Zero not belng bad. A positive

anumbe: 1ndlcated you ‘were generatlng a larger

* want to return to Table 3 later in the dlscu351on

Tables 1 and 2 provxdes very elementary

correlatlon average PAI case and average costs for

_each-p;ogram. I would like you to note that

particularly on Table 2 the number of PAI cases for

”$10 000 1n PAI expendltures.

Tne product1v1ty scoreg rande from a

' h1gh score. of 521 7 PAT cases for $10,000

expendltures to allow a score of zero, zero PAI
cases for $10,000 expenditure.

Even when you exclude the highest five

‘percent and lowest five percent of rankings,

because we feel that within a series of rankings

even a normal rank.of distribution.in those cases
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on the end may tend to be skewed (ph) and there hay
”-_be some strange explanation. -Even when you exclude
;the upper and lower costs, they tend to range from

e $l47 000 PAI £o 5.2 PAI cases PAI funding.

ThlS range 1s contxnuous frem highest to

elowest belng no dlfference between the score of the
Eff}adjacent ranked prdéfams.' I think this is very

iiflmportant because it's a program spread out across

”ﬂ}ery w1de rang@- _They re not clustered very -

5closely around some common denomlnator or common

?;1It:makes a very 1nterest1ng guestion of

fgaieﬁ;c Is there a dlaparlty° It may not be bad, but

'1 1t begs the questlon..

Once in a whlle we want to f£ind out why
some.programs can be much more productive along
thlS 11ne 1n our definition of productivity.

I would also llke to point out that

staff has noted 1n 1ts prev10us discussion tne
'-dlfference 1n case closure may account for some

dlfference in the number handled., We have to

explain that some may be in the data or wmay be

headed divorce cases which are common to our

" discussion.

The most common cases are ambng those

handled by both staff. attorneys and they vary from
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'simplé uncontestedfdissolutions to complex
':oonfesﬁed cases inoolving domestic violence, and
.fchlld custody._aBut'their not disaggregate
“7‘acoordlng to complexxty, ‘and this has been a
'e'contlnulng problem as we have been relying on the

oour only ba51s, audltlng in the cases services

& And we also feel that -- also agree that

'?f?edv1ce closures may be more complex than realized

":jand therefore, you may have some artificial

os7dlst‘notions here.s

fin its rev1ew of this material staff

'”]Joﬁoe-ageih,&w1th the COHStIuCthn of the CSR are

?fsystem has suggested that some sort of recognition
'Tof above level complex1ty would be useful when
'staff_or other parties are attempting to do tnls

type.of ahelysis; As such items such as time data
| would allow ‘more direct and accurate methods of
'oase comple21ty as tlme and resources allocate it.
._ - | One of the other thlngs that we want to
_take notlce here. Even though once again these are
_simple rank_o:ders, we want to stress that we feel
we shoold'ihvesﬁigate why a Legal Services Progranm
*oouldﬂeVeraéeeSé,Odd_of'expenditures for each of
iﬁ's ?AI csses,'a figure,four times thelaverage fof

the full cost of .the progran. -
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_ ' Whlle such anrexpense may indeed be
justlfled such an expense is so much greater, S0
"much to one end of the range, the efforts of all
u'programs should certalnly be rev1ewed
. i i leferences in program denographlcs may

ih;raft, contrlbute to cause, some of those. There

nother bias here in terns of demographics

'“7y_hand program 51ze and 1ocatlon w1th dlfferences

:h[f:belng urban renewal and dlfference in strategy.

1However, we went on to investigate the

;programs whlch are in MlSSlSSlppl. They are 11sced

L on page 57._ We have 1lsted the range order out of

?{GE180 for the prograns that we based on Table 2,
iproduct1v1ty scores based on number of cases for
-$10 000 employment | |

Of these 6 programs only Central
M1581851pp1_-¥ 1t encompasses a large area,
hqgckson;: Thus there 1s an approxrmate egquivalent

*3f]$é£w2énjtne other frve_prOgrams'and they are all
pursaant to civil law and procedures which would
;apply to those prOgrams. Yet significant

'”esdlfferences Stlll exist.

| Once agaln these types of differentials
:beg the guestlon. What accounts for differences in

-

- performance and productivity.
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s We would also llke to note that the
..}llmltatlon of the current data base itself could
prevent the necessary reflnlng of analytical
'etechnlques. S | o
. There was obv1ous concern about the

crelevant blas and unfalr blas and lack of

ob ect1v1ty 1n thls case closure analy81s. Such

;cfreflnedwanalytical technlques should be able to
5~tdlfferentiate between cases of differing complexity

{fand research requlrements in order to fully and

;faitly progect the cost efflclency of the program
,ilect1v1t1es.; That's somethlng we were unable to do.
T“ffWe have not.done to date. _
' 5 CHAIRMAN WALLACE- ‘Let me ask you
sonethlng about data collection,
| : Are you saying you need time data on the
'_cases°e I thlnk that's to figure out how much time
o lawyers put into 1t Are we getting any reports
;h;;from the eX1sting regulatlons? I think that we
| have-asked, we have asked people who want to charge
theitgpersonal time to PAI and keep time sheets,
.Nowfl guess“thet's not part of the CSR process.
| ﬁeyoe it'pa£t-of'the audit process. Are any of
thése time eheets in?

MR. OSTERHAGE:. It was not addressed by
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this analysis, and it's not done in a uniform

"“3.lfashieh and'not_a¢roes the board for all cases, I
 '~wou1d‘iike to stress We put that out on the table

.for dlscu331on in terms of one way of resolving

thls 1ssue.7 There may be other solutions in

g j'add1t1on or 1n lleu of that. We just offered that

“Twzor con51deratlon.

CHAIRMAN WALLACE Let me ask you about

':;that, because we may be votlng here later on to get

 *fi;get rld of tlme sheets for nonprofe881ona1

,g,ipersonnel.g Would there be a way to unify the time
"7-fsheet data w1th the. CSR rePOftS S0 that we are
“"eagettlng the same klnd of time data from everybody,

_at least on PAI.

MR,  OSTERHAGE: I think there's every

" possibility} but it would have to be divided. The

*uniform'sYstém is workable and that would impact on

. CHAIRMAN WALLACE' Okay. As 1
understand what we are doing now-the audit people
are better able to address this, but we tell them
1f you want to count your perscnal time f£or PAI you
glve us time sheets and we don't tell them how to
put those together, just do it in such a fashion

that you can reasonably substantiate what you're
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doing. |
- g, OSTERHAGE: Some- months ago they did
prov1de us a copy of the program audit done.
| CHAIRMAN WALLACE: I know.
MR OSTERHAGE: We dld provide to the

Board a copy of an example of one program's attempt

.‘ﬁoto llnk case productlon or case act1v1ty with cost
 "centers and case by case, and this was like the
.audlt functlon and we thlnk the Corporation should
fbe -—-maybe subm1831on of dlrect tabulated data for
T}ffﬂcase Qroductlon.: To the extent-tha s already been
'done by SOme programs out there we think we ought

'to 1ook at some of these and see what the situation

s, - |
~ CHAIRMAN WALLACE: I wish you would.

HR OSTERHAGE If I can continue on the

flnal table,a table three, which is the one
'eff1CLency 1ndek we developed. There's one other
_;901nt other ‘than the wide range of variability in

our ana1y51s that mnay have te be pointed cut to

you; and that is when we look at the produccivity

and get zeros for the efficiency is a positive

number, meaning an efficiency of or greater by our

: definition, I think it's very interesting to note

11

that of the 180 programs in sole rank order, 48 o

L mmmL e en t- -
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them, or 27 percent had productivity scores in

'Table 3 lndlcatlng these efficiencies.

F

However, of these 48, 13 of tnem, or 27
percent in fact did not meet the 12 1/2 percent PAI
expendlture.. '

We thlnk that under this semetric the

?"fexpendlture requlrements alone p0531b1y did not
*Fproduce def1c1enc1es.' It was very interesting to
'”us to note the number of programs spending possibly

'rnB or 9 percent of the funds were technically not in

:::conformance w1th the revenues produced, are

'7:nonetheless 12 1/2, 13 1/2 or 14 1/2 percent of the

.cases based_on whatever_PAI system they have

‘deszgned - We think the Board should be made aware

of that and take that into congideration as they
examlne how thus regulation should apply.

- CHATRHAN WALLACE*x That means they are

_less productlve w1th the rest of their mnmoney,

 doe$n't 1t? As I understand it if your case

closure percentages and your expenditures
percentages are the same you get a zZero result and

somebody who is very ‘productive with their PAI

'money to get to the top of this 1list is relatlvelj

unproductlve with their non PAI money.

MR. OSTERHAGE: That's correct. I'm not
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offering an”explanation of what I have said, I'm

_merely p01nt1ng out we have 1dent1f1ed those

programs, and 1t mlght call for further review to
find. out ‘what the situation is and what the
explanatxon would be.

We also prOV1ded under separate cover

' -ﬁdlrectly to the Board ranklngs which you requested

.T{jfrom Part 2 and 3 where we broke out programatic
'ranklngs for each closure code, and there's data
_?for your rev1ew._ I would be happy to answver

'"‘questlons.: I think that some of the information

'-prov1ded by PAI 1n the ba51c analy51s presented

here should prov1de you w1th a direction how these
thlngs are comlng out.

CHAIRMAN WALLACE: Okay. I thank you,

sir,

'Are there‘any questions to this witness

' from members of thlS Committee or members of the

'_Board of the PAI?

MR. SMEGAL: Raw data includes

- equivalent activities.

MR, OSTERHAGE: That's a possibility,

“and I:weuldjsurmise that's probably the explanation

in most of those programs.

CHAIRMAM. WALLACE: Anything further?
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-_MR SMEGALF The staff program where they have to
pay the rent 1t costs probably much lowver.
| - MR, OSTERHAGE-i Yes,
| CHAIRMAN WALLACE° Any further
‘ quest10ns5': ' '

As I understand it Part 2 is basically

"Tdata:whlch we had asked to be compiled; and we

'__erested 1n what sort of cases were belng

dsf‘closed under PAI by proqram and it all here. But

o as 1 understand you haven t got any conclusions you

';f?want to dlrect us to.'

MR. OSTERHAGE‘- Those are the data

dfnattachments by rank order to each case, parts 2 and

'3.; We feel that s the 3 short rank order tables
'prov1de - for example for Mississippi the analysis
is what we have been able to develop.
| - CHAIRHAN WALLACE: But if you want to
aknow now any program in the country ig doing on
“educatlon cases, PAI, employment, you can find it?
MR. OSTERHAGE: You want more

sophisticated analysis to see how the rank orders
are cdnSistant'for'a particular program. That
would be tne next step, but whether it would be
medial I;m not certain1 But we are prepared to go

forward if you want that.. -




[

R T - T SRS

SO S S R N T T S o T = N S S R W R = S
[ A - T - V- S-S R S A S I

42

V‘MR.°SMEGAL. And you did not carry
_ forward from the broad data all of tne programs;

: that not correct°

MR OSTERHAGE- In Tables 1, 2 and 3 for

'fthe programs we: had the audit data,

MR SMEGAL But there are programs in

;MR OSTERHAGE B Those are for all

'}brogroﬁs. The back-up data is for all.

is

'7‘j MR SMEGAL How did you distinguish as

tho who-you were gorng to put iR?

- QMR OSTERHAGE In the 180 programs we
7are sollc1£1ng programs where we had completed

| faudlt reports for that perlod That was the
1n1t1a1 ;nformatlon that-Pat gave you and the
discrepancies tﬁat'were brought to our attention,
‘But for the remalnlng programs we did not have

complete audlt data.

CHAIRMAN WALLACE. We have 180 which we

have =--=

MR. OSTERHIAGE: (Interposing) We have at

1

least 4f
. UNIDENTIFIED SPEARER. (Interposing)
There are 273 ba81c needs programs. So you have

'got two-thirds.
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CHAIRMAN WALLACE' Those are all in oart
2 and part 39

MR OSTERHAGE. Correct. The programs

'_'were not Spe01f1cally exclused from for some sort
Tofof base, known or unknown. It was simply that we

= Hdld not have complete audlt 1nformatlon.

.;wR SMEGAL.: Isn t there another group

'HTifexcluded°- Am I not correct in noting that you
'w-;fexcluded all of the poor PAI programs. I see my
'Zj{gBar A58001atlon, and I am sure what you said is

"?:Qoorrect they are 1n conformance.

"f*MR OSTERHAGE I think Pat can speak —-

MS PAQUETTE The pro bono programns

- have had audlts due December 31, 1984 were excluded

because their percentages were high, and we were

WOrking-to'get-averages on basically, he attorney

models to say what thelr statistics look like for
’?AI.' And 1f we. have included those others it would

'7efhave destroyed our plcture. So they were excised

for that reason,

CHAIRMAN WALLACE: Those programs are

"a11 PAI. Not' 100 percent’

'oMS. PAQUETTE Exactly.
CHAIRMAN WALLACE: And these are the

programs we are worried about here. for regulatory
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purposes, one's that have some staff components and
‘come under our PAI requirements.

HMS. PAQUETTE A major portion is staff

5” tcomponents, yes. Does that clarify it?

MR SMEGAL'- I have some more guestions.
'__First I'want to'note that my Bar Association is at
yleast 1007percent and 1n one instance about 66.67

:And.I want to talk about that because I

-t _fdon't know whether thls 1s the most meaningless

('
i

-vjstatlstlc I have seen, but in education 1984
rprﬁgrams they have 26 PAI ahd é negative 23 staff.
'*VHow can you have negatlve cases°

: _4“” | MR. OSTERHAGE- Based on the data
Hireported to us we had descrepan01es in the report
in the cases from the program in which the numbezrs
' are p01nted out to establish PAI versus non PAL,
tThey re extracted 1nto raw numbers. We had this
'i“problem. "tt'f]t Cos

M5, PAQUETTE- -i didn't work on these

 f;stat1st1cs, but in the reports we went through, and
in my footnotes I addressed, there's probably 28
:ptogréms.ih_that particular grouping. The
.iﬁstfﬁctioﬁ.éaYS when they present CSR data to LSE
| they iﬁclﬁdé the PAI. Aﬁd then I also submit a PAI

=submission which has just the PAI statistics, but

. e
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palso part of the other report in some instances :
hr‘hprograms do not 1nclude the PAI plctured in the
‘-kba51c_f;eld‘reports, ;ao what happens then is you
'oah.getha”ﬁegatiﬁe figure which is what happened in
fﬁﬁrthe program development staff provided. We went

vhthrough and adjusted 28 of those statistics because

'recognlzed that's what the Programs had done.
rThe 1nstruct10n is a llttle confusing

‘ffhbeause they turn 1n the reports, and they are not

to 1nclude those 1n the ba51c report because they

turnfin a separate PAI report And so I think

“’f_metimes staff get confused in the field when

'thhey re preparlng thrs because it's two complete
ii@dlfferent sets of 1nutructlons and we found 28
1nstances.
| MR. OSTERHAGE: That was in 180. We
Eﬁake'sﬁrepthehinformation is complete and Pat
*-wanted'toigo\thrOugh and-line chart data and make
-ﬁfisure 1t was accurate.' We. did not have time to go
pthrough for the balance and make notes.
| MR SMEGAL. It seems we wanht to get
instroctions'oiear so we don't have ambiguities in
| 3there.+ Ciearif-SSG:percent is -~ and 2 thousand
.perceht is_not_eorth the paper it's written on,

| Some'how we have got to have everybody playing to
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e the_same“-- er'understanding what it is.
| " ?"4e$R,fQSTERHAGEQ The decision that the
Q;CSR - seems.ln'needief some improvement. As the
fleld gets and repofts'ihformation, if we are going
“;;_to do analy81s‘like.this'--"'

'inHAIRMAN WALLACE: - Let me make sure I

qeeFor lnstance some of the $100 programs

;1n the data, 1t may not be that ve. have no audlt on

'1ff:€those people, but we have audlts that report

TdescrepanCLes to the extent we can t use them.

= | _;MR OSTERHAGE Maybe T didn;t
'efunderstand that.eII ‘m not g01ng to represent --
. 8 CHAIRMAN WALLACE: Let me --
| 'MS._PAQUETTE' The auditor Sald I
?theékédethéfiecordS'of this program. They have nmet
..ﬁhe 1é?szpé£¢éht ébmpliénce, and I'm satisfied they
;are 1n compllance, perlod Nd dollers, no
.:”ebreakdown, anythlng.' And one 1nterpretatlon of
'readlng presently which would allow that to happen.
So those audits we did not use there was no
.ihforﬁation we could extfopolate from that.
e ,_. ?“MR.”ﬁAUGHERTY- Ie would be in error
that were. there 100 programs that failed to submit

audits. e e
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: _ CHAIRMAN WALLACE: rThat's what I'm
_trylng clear up. _
| A Let's get Mr . Nusbaum. He's next anyway.
_ 3 MR NUSBAUF° Dan Nusbaum, Director --
:iefThe requlrements £or programs did not begin until

't1984 for the reason for reporting the

ej_January 1
183 whateﬁer_the number is. These are programs
Qw1th caleﬁdar yeer ends and would be the first time
ziiwe are requlred to report PAI expendltures.

he‘reason the other—ones haven t is

w“nt on other flscal year ends, either

eJune 30;%September 30, and we anticipate their
lf'tiaudlts w111 come thlS year for the flrst time with
*:o PAI expendltures. so that's the reason. It's not
that they dldn't prov1de them, it's because they
_-weren‘t requlred to.

CHAIRMAN WALLACE' And these were the

fones requlred to get 1t to us for the year ending
-VeeDecember 31, 1984, and thlS 1s wnat we are worklng.
fWLth here ba51cally° _
_f MR. NUSBAUH: Right.
;f,M PAQUETTE- S0 we also have the other

4

date. |
'CHAIRMAN WALLACE: All right. Now that

HMr. Nusbaum is here, fine. But before everybody
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'"; e1se leaves do.we have any further questlons of
'n'these w1tnesses°' | |
:  . All rlght Thenkeyou. You all hang
:efeﬁnd;e We may-need you eome more.

1-Mr Nusbaum Slnce you Have been

”,eintxoéqee' already 1 will ask you to proceed.

R ?NUSBAUM :,Prlor to giving you my

_report I want'to answer a questlon you raised

"ﬁfearller iegardlng Reglon II, and I ‘think if we look

.{eateReglon II onnpage 33 of the Commlttee Book you
a Teglon 1s baszcally dominated by two
major pfegreﬁsﬂln New York and Puerto Rico, §22 --
.ni;$26 mllllon for that reglon are concentrated in
ﬁr53ethose proqrams and 1s vastly under spent by almost
.:12 percent, and Puerto RlCO was at least five
“;percent underneath._ And I think those two alone
: ;;Just bumped that whole region down. Taking the
Vlj;other ones 1nto con51derat10n my percentage would
i?fbe hlgher., " : | | | |
" MR. SMEGAL: Ail I can say is there some
- exp1anat1on Why° _
£ _ MR NUSBAUM° My feeliﬁgs with PAI's in
:ﬁNew York, and I have talked to them about their PAI
last year and they profess to have a real

.'difficulty beeause,oi,thehamount of work that's




R Y. RNV R CR

-'problem.

belng done in New York already, The Legal Aid

Soc1ety, and they say they have a hard time

expendlng the funds.;_I haven't done any research

Wlth that but that S what they profess to be the

”tiﬁ.?ﬁértﬁ_Ri¢Q“I have no idea why they

would have

”CHAIRMAN WALLACE ‘ (Interposing): But

"difthose two programs togethEI are what, two-thirds of

IVfthe moneyﬁln that reglon, I gueas.

_MR”TNUSBAUM-{ Right. The two biggest

:QZ;#programs in the country.

ﬁjcnaanAN WALLACE: Thank you.

MR NUSBAUH-_ My report -- at the last

.Commlttee meetlng I reported on changes I had made
,,to-sectlon 15 3E whlch modified and clarified the
l funds aSSOC1ated w1th this requlation. And during
-ithls dlscu551on, Mr..Chalrman you raised two issues .

 jto Wthh you requasted further clarification. The

'flrst answer was made on Page 11 line 7 of the

staff'draft which should be on page 87 of thne

'Commlttee book

UNIDENTIFIED SPEAKER It's page 233.

"CHAIRMAN WALLACE: Page 233. Is the

staff number at the top. and the seguential number
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is for the book. At the bottom of page 11 is the
staff draft and page 233 of the Committee book,.

MR BOVARD Just one point. The second

_and thlrd sectlons are in the Committee books. The
"'books for the'publlc ‘don't include them.
*'Addltlonal materlals are avallable upon reguest,

f;but we didn't want to these and send them to 700

']and somefee,ff?ﬂﬁ

CHAIRMAN WALLACE: Especially since we

't really tell what they mean,

"?MR. DAUGHERTY- Page 77.

o CHAIRMAN WALLACE That have --

-_everybody 1n the publlc has ~~ thank you.

 MR. NUSBAUM: The first cuestion raised
last\time'is“non lawyer or non paralegal person:

cOuld'allocate time spent on PATI activities toward

ethe 12 1/2 percent requirements and clearly we

1ntended it PAI would be and should be allocated.

'fSo what we dld is we ‘added on to the final sentence

of the_sectlon whlch now reads this type of the

requirement does not apply to some employees as

receptionists, secretaries or bookkeepers.

'However, personnel cost allocations for non

attokney or non paralegal staff should be based on

other reasonable .operating data which is directly

N
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docﬁmented.j Basically the program would have to
exactilanéuage as a basis for allocating that time-
other than requlrlng the detailed keeping of time
records.'

The second - on page,l12 line 5. And

 J‘th1s was 1n response to your concern that we were
equir hg rec1p1ents to establlsh separate bank
rf_e{accounts:from Wthh they must eyPend the PAI fuﬁds.
ﬁﬁ}ﬁ;?And that was not 1ntended 50 we added a sentence
ﬁ ﬂwthh reads as follows- "Recipients are not
’;equlred to establlsh separate bank accounts to

‘:i*feegregate funds allocated to PAI.
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CHAIRMAN WALLACE: That's because I

didn't know what sepatated funds meant. I'm sure
auditeors are smarter than I am, but I'm glad to
have that sentence in there so we know what we are

" talking about.

MR, NUSBAUM- I think we have addressed

  !y0ﬁ£ concérns at our Commlttee meeting and since

 ftthe Commlttee meetlng thlS came up and I passed
 thlS out earller._ It‘s a memorandum I wrote to Tom
;Bovard On June 20.; And the reason I wrote it is

) Ffthat I had a d1scu531on w1th Sam Davenport of the
"?Legal Serv1ces Corporatlon of Alabama. This is not

:1n the book

 CHAIRMAN WALLACE: I understand. I'm
just ﬁrying to see where we would plug it into the
book,  It's on 16 of the staff draft and 38 of our

MR.:NUSBAUM: I numbered this prior to

kﬁowing there was going to be another,

CHAIRMAN WALLACE: It's okay. Five is a
good place to put it. If we keep it we'll renumber
the other one sizx.

MR. NUSBAUM: But the rationale for this

waiver would be as follows., When a program for

recipient operated service, a PAI program what

they're doing is referring cases to attornéys and
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AVpaylng them for when they complete the case. They
eshould be able to establlsh the number of cases
Lthey would need to refer out in order to meet a
 spec1f1c spendlng requlrement, and you can refer
"”rcases ba31cally on an even level ‘throughout the

ﬂ:year and_antlcipate expendrng that amount of money.

”7f§The'pro_1_m ar1ses prlmarlly ‘because the program

%ﬁ¥;2£as no: oontrol,_however, when the work will be
e_iperformed by the lawyer, and when the lawyer will
7 b1ll the program for the work. And because of that
i ?§you can have cases g01ng out on an even level and
:"':efluctuatlon 1n the tlmlng of the expenditures and
riwe deal w1th ‘a short 'fall. And I think. nunber 4

~where a program w1th short fall with encumberence

whlch would help them meet it, we take that in

'con51derat10n. Thie does the opposite and
_consrders the programs past performance. And one
_Year they were at 14 percent of the case tlﬂe. The

'T,expendltures, the ohecks where they come on the

11th we'll take that in consideration because of

the difference with the program that it just can't

‘control. And I think it just acknowledges that

there's, you know, there's variations in the
program has a hard time keeping under control. I

think 'it's a valid.dinspiration for.considering the
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--waiver.

CHAxRMAN WALLACE- S0 number 4 in the

.'Board book takes care of the case where all of the

checks, go out on January flrst, and number £ive on

“’~thls sheet takes care of the case where all checks

go on December 319"

:USBAUM-;_More or less, !

fCHAIRMAN WALLACE I understand that

#'Q xtreme statement The 1dea is to 1ook at a flow

nd_not 3ust take Stlll pictures.

ithUSBAUM-' nght. And another way to

'fﬂlook at 1t you could p0531b1y -- well Sam Davenport
*”Lf:apr0posed prov1dlng an offset where one year he

= spent 14, and the next year we only reguired hinm to

spend.ll. That's another possibility. If the
' Cemmittee wishes to consider that I think we do the
esame thlng.‘”weQCaﬁ take into consideration the

_varlatlono w1thout dlrect offset because we don't

R

';want to encourage programs to spend 25 percent one

year and zZero the next
MR. SEEGAL. You're talking about this
separate plece‘of paper?
| MR. NUSBAUH: Yes.
' MR. SHEGAL: I'm sure it would be easier

to.follow it if it.was.6C.5,. -
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-MR..NUSéAUM-' I numbered'this based on
ethe 1ast Commlttee book and it didn't --

MR SMEGAL- So this would replace
'subeectlon 5 on. page 16° |

MR. NUSBAUM No. -~

CHAIRHAN WALLACE- Bounce that down and

tfbecomes 6

.f;MR. NUSBAUM-  T wrote'this after, not
”ﬂfnothlng what was comlng out in the Committee book,
'3f:and I don't know the nunber and sequence.
m.. : ,?CHAIRMAN WALLACE- But it takes care of
_‘thercaeerwhere you dldn't spend enough money this
ee?year because you have got lots of cases cut there
cthat are gozng to produce.

| | MR. NUSBAUM: That haven't been Eiled.

- CHAIRHAN WALLACE: And five takes care
g'of the days where you billed a lot of cases last
t_year and you want that done because the work got

'afdone in a hurry°-5 |
- MR. NUSBAUM: VYes.

CHAIRMAN WALLACE: That's the case where
| MR. ﬁUSBAUM: I was not respoﬁsible for
éhst one. N

o CHAIRMAN WALLACE: That's not an audit

problem., The local. Board says we glosed a bunch of
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  cases; and. We can’t spend this money sensibly and
¢ would you glve us a waiver. But that's a different

:matter.' More of a judgment call than a numbers

“, "call, Four and 5 deal with numbers.

R AT NS, IO SR P R

e
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I thank you,'Mr. Nusbaum. I appreciate

.Any‘further matters to report?
ﬁ;MR NUSBAUM: That' 's all,

o CHAIRMAN WALLACE- ' Hang around. Other
j§60ple may have thlngs to say about your report.

fLet me ask two representatlves from the

"__QGeneral Counsel s offlce ~- what I intend to do,

W T
W N

'?.W;th the gommlttee_s indulgence afiter the panel's

.- discussion is to go section by section of this

NN N N R HC R e

'-dréft, an§ since I imagine that's what you want to
‘do'I-ﬁbulé thiﬁk the sensible thing is to have the
 panel dlSCUSSlOn. now,.and we'll get you up here
;and work through'the draft together. Does that
&basically nake sense° |
"MR. BOVARD. Yes.

_ _ CHAIRﬁAN WALLACE: Let me have the four
mémbers of the panel come before us at this point.
" We have Mr. Grakso,.Mr. Lébale, James Martin (verify)
and Jacqueline Mitchell who, I guess, are heie. Ve

have got 4 chairs and 2 microphones.
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At our last Committee meeting we went

over these numbers in such great detail. Mr.
-Hduseman suggested :o us it might be useful to us
to gétISOme prabtical infbrmation on how PAI is

””worklng and how it ought to work.

I don't know why ve llsted the witnesses

*?1n thls'order.” I guess 1t s because they're
.“:f??alphabetlcal.and that's a good way. So Mr. Brakal,
' 711f you go ahead and glve us your views. I think

‘3?what 1111 do 1s when each of you talks sequentlallj
':QIand then I'll open 1t up to the comnxttee for
:T;guestlonu-“ Mr. Brakal, if you will be so kind as

”_3to proceed._"

" MR, BRAXAL: I appreciate the

opportunity. I have prepared a fairly informal

‘paper that I'm going to present pretty much as it
is bedauSe.I think we don't have the time or
- energy. $o I‘ll'just_quickiy abstract what I have

:dbwﬁ hére'ah5 maybe the paper itself, can be

enteréd into the record.

. CHAIRMAN WALLACE: I think that would be

fine. You will give a copy to the Secretary before

_'YOuiléave, Mr. Daugherty will gsee to it that it

gets into our record, Go ahead.

MR. BRAEAL: _I'm not a person from the
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'fleld 11ke some of the others. Iy views on legal
_-serv1ces are based essentlally on research I dld
:.for_the Amer;caq_Bat Association Foundation. Some

o cf.that;ﬁotk“;:éid'qcite'awhile ago involving 10 or

”IZtYeats-aQof'taad'ftom-this research I developed

.the v1ew that essentlally that in my perspective to

'tfah01df0f the program as 1t correctly works.

_jAnd'my v1ews as the prlvate Bar should not pay a
:”wﬁrule role, but the role in 1egal services for poor

a*persons._ 1n that the staff program is a

“1gif(lnaudlblefifunctlon at best From that
'gﬁtperspectlve 1t's based about 10 or 12 percent My

'Q‘perceptlon 1s we ought to go much further than

'in:the oaper I tried to explain a little

blt how I came to thlS p051tlon, going intoc some

s detall on the type of research I did in Wisconsin

and chhlgan and trylng to give you the main

"cflndlngs of thlS research which I think, even

though they were conducted 10 or more years ago,

are still qulte relevant today. These are not the

'klnds of thlngs that change over nlght

1 found ba81cally three things. First

of all'that lawyers in these areas are individuals.

They're'a diverse lot. 'They have different
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' phllosophles, dlfferent views about how much

'_support poverty causes are worth. But there'ls ah

; overrldlng thlng that unlfles them and that is that
they have a sense of. profess;onllsm. If clients

'fcame to them w1th a. case, a legally meritorious

» case they would take 1t and handle it in their best

'ffffprofess;onalmmanner._ That‘s .one important plus for

?,tlnvolving the prlvate Bar.'

rThe other one, or'the second one is that

1nd1ngs 1t came very clear that the clients

”much,prefer serv1ce from local private lawyers. I

'7ﬂgth1nk thlS came out stronger than just about

*{ﬁfTanythlng ln my Work that cllents continually

:tmentloned the fact that they were glad they were
able to choose a lawyer who was known to them, a

'_lawyer from thelr communlty, a lawyer they may have

'Vf_ used themselves in years prlor to the Adjudicare

iprogram and that frlends or relatlves of theirs may
”fehave used ; The apprec1at10n on thelr part that the
foundatlon for thelr entlre view about what kind of
'_prpgtams made sense for poor people.
._ _._H The thlrd maln finding had to do with
the cost of the programs. And I found that
Wisconsin Adjudlcare and Adjudicare programs in

other parts of theﬁgopntry were impinently
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efficient. I gﬁess probably'the thing-that makes
them efflClent is that many of the costs you have

to pay for separately in, ‘a staff attorney are

‘1absorbed 1n the Adjudlcare type program. All of

'--Jthe equlpment, overhead, secretary, paralegal,

‘_'spece, all of these klnds of things are absorbed by

: "offlces._ So the Adjudicare type

”bfgpraéeam w1nde upzpaylng relatlvely modest fees to
'V3fﬁlawyers on a per case baSiS. And thlS comes out
-refFJEa511y and efficmently in. the staff attorney
:aﬁftiprogram where You have to Pay for all of the
':i;over_ead even though the actual salaries of the

l*staff attorneys may" be not fully competitive.

Then my next p01nt is to try to say that

even though my work had taken place prlmaxllj in

_rural areas._ There is much relevance toc thesg

'thlngs for urban areas as well as suburban areas as
";_fwell.. I don't think the situation for urban areas

ffls all that dlfferent And low income clients in

'urban areas are that dlfferent from low income

cllents ln rural areas, The lawyers in the city,

Lthey :e_not all wWall Street type lawyers. Hany of

: them’ere'cemmunity tjpe”lawyers, neighborhood

lawyers who de general practlce work, divorces,

consumer law.
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So you have the same =-- you can deveiop
the same.lomd 0f relationship between c¢lients and
lawyers in urban area as you can in rural areas.

Another point is that ih many of the
urban neighborhoods there are community.lawyers,
and a lot of them are minority type lawyers; Black
1awyérs, Hispanic lawyers who have long resented,
and in my dpinion, rightfully so that business was

being funneled away from them by the outsider

‘program.

=

While I feel that Legal Services Program

should never become a welfare program for law

L=
2]
=
[ 4]
-

aeping

v
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at the same time I see nothing wfong with k
that kind of business and enabling private lawyers
in the community to proviée the services zfor
compensation,

And I tried to go into the larger issues
a little bit and what it is that makes private Sar
involvement important from a philosophical and
pqlitical point of view. First, I think lo& income
clients want equality'of treatment. That's the
basic thing they want. They would like to be able
to use the goods and services anybody else uses,
To the extent that the the CGovernment becomes

involved in .providing for the poor they ought to
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pu£ poor ?eople on an egual level where taney <an
buy with the subsidy the kind of service that
everybody else use.

It came to my attention only receﬁtly

that this invoivement of the private sector goes

~acress the board in Government. There's no

directive that instructs CGovernment agencies to
contract work out to the private sector. And if

=
they feel this kind of work should be:done_in—house
by Govefnment type servants ithen they ought to
provide specific economic justification for doing
that. I have never seen this kind of justificacion
made in the legal services area. It has always

been a mystery to me why the burden of proof has

P4

been put on the other side, why we have Leen zut in

the position of having to justiiy the private

involvement of specialists or gpecial Government
lawyers. the burden should be on them Lo prove
that.

Again going a little bit into the
history of the OO and the Corporation's stance
towards private Bar involvenment.

It's wuite clear that £rom the early

o
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days that the Legal Services program has been
antagonistic towards the involvement of the private
Bar whether for moral or philosophical reasons. It
has great support from the American Bar
Association., It wasn't until I guess the later

years of the Nixon administration that the first

rumblings began. But with the coming of the

establishment of the Corporation and the initiation
of the delivery system study, both critics and

supporters backed of for a while and decided they

would wait and see what the results woulé be of the

study. And it wasn't until 1980, the election

year, at the general practices session of the ABA
the grassroots section of the American Bar
Associlation pushed through the resolutions in its
annual méeting that called forx suhstantial
involvement by the Bar as Legal Services put forth.
%his resolution was a plus, very strongly.plagued
by the old guard in_the ABA, but eventually they
compromised and decidéd they would go with
substantial iﬁvolvement language because they wvere
afraid what they felt were more dire alternatives

which were mandatory -- up to 50 or 55 percent.

They were amended at that point. 8o from their

‘points of view, the 10 .0r 12 -- concession -~- 0On




-
7

W P

~ W

10

11

12
13

14

15
16

17

18

18

20
21
22
23
24
25

the other hand the other -- those of the ABA
General Practices section who pushed for this
change meant a substantial involvement to be
precisely that. It meant substantial complicated

involvement,
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CONTINUATION OF BOARD OF DIRECTORS MEETiNG
I received a letter just recently from
Mr, Charmus of Salt Lake City, who is one of the main

proponents of this substantial involvement language, and

‘he writes me that the ten percent debate, twelve percent

debate, in his opinion is over nothing. In his view, the
substantial involvement is just that, substantial
involvement, forty, fifty, seventy-five percent, and
compensated involvement,

In the last part of his paper I deal
very quickly with the way the debate has now turned into
an argument over pro bono versus compensated, and the ten
percent, and twelve percent, and I try to point out that
the original staff attorney proponents now are making
three basic points along the following lines., One is‘
that private participation, if it's to occur, should be
pro bono participation. Now, the problem with that is

it's not what the original resolution in the Congress or

" the ABA contemplated, they were talking about contem-

plated participation.

The second argument is that the compen-
sating of private lawyers reduces the pro bono efforts.
There is probably some grain of truth in this proposi-
tion, but I think it's grossly overstated-by the kind of
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péople who have an interest in overstating, that we
talked about awhile back. 1It's obviously an unbiased
kind of finding. 1I'm glad to see the corporation is.
developing some information to some extent which rebuts
this kind of £inding, but at the same time as long as’
you're talking to staff program directors, you will

always have resistance to any proposition that may make

- your expenditures go to the competitors,

The last line of defense, as it were,
for the staff attorney proponents, is that perhaps ten
percent was okay, with twelve and a half percent for
disaster, that is to me an absurd argument, I don't see
its need to be answered, except there are some documents
floating around that take the position very seriously,
and very vehemently. I think there is a piece by Ken
Smith that has gotten wide attention in the corporation,

and he makes the following points about the ten percent

‘guidelines, It concluded that the guality of service is

good, and the quaiity is not the only issue as a result
of the ten percent. Two, that modest gains in cost

effectiveness have been achieved nationally, and three}
there's been important tangible benefits, and four, the
likelihood of further gain is high. So that is a very
positive assessment. Two pages later the document giyes-
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speculation about what would haﬁpen in the twelvé and a
half percent rule, and those completely opposite, It
says "further program reduction in the number of clients,
reduction in cost-effectivess, further deterioration in
quality sérved." That kind of information is not rele-
vant, I would just make the two final points. I am glad
to see the corporation developing information that can be
used to get to the heart of what sort of services are

being provided, that can sort of rebut some of these

'presumptions. At the same time I think we shouldn't

forget to use common sense. We can manipuléte numbers
indefinitely, and at some point you just have to know
that the idea that the services delivered by private bar,
pro bono, for reduced fee increases program efficiency,
is just not credible. Also the notion that service
quality would suffer when you involve a regular practi-
tioner seems to mdck the legal services we have in this
country, and finally, the prospect that private bar
involvement may result in some disruption into staff
attorney expectations, to me that's jusf tough. They're
not constituents of the corporation, the clients are.

I think it's time -- high time for the
corporation to make a bold move to privatizing the Legal

Services Program, I think the political will, and pro-
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fessional experience are here, now. Three hundred
million dollars are-nét going to solve the problems of
the poverty in the country, It may not be enough to
assure the resolution of a very legitimate legal need
presented by poor clients, But with a modest and
rational and equitable program, I think you can come a
long way. |

MR, WALLACE: We appreciate it, Mr.
Brakel,

MR. SMEGAL: I would like a little bit
of background., In 1974 I assume you were with the Ameri-
can Bar Association?

MR. BRAKEL: Right.

MR, SMEGAL: 1In 1974 you did a paper?
Did you do a follow-up paper?

"MR. BRAKEL: No, I've done some smaller
works, some in West Virginia,

MR. SMEGAL: Has it been published?

MR. BRAKEL: Yes, I published other
articles in the ABA Journal. They're not based on the
present research, They're sort of expansions of my views
based on the initial work I did in Wisconsin, and then a
little bit I did in West Virginia,

MR. WALLACE: Mr. Daugherty, are they
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in the back of the bibliography?

MR. DAUGHERTY: They should be, I will
look.

MR. WALLACE: You've been with us
before, I don't know if you've been before this commit-
tee, I know you've been with some Board since we've been
on it, formerly with the volunteer lawyers project in
Boston and currently out in New Mexico; welcome to the
north. |

ESTHER LARDENT: Thank you. Since I

"have talked to some of the members, I would like to go

ahead with Mr, Martin and I will follow up with some of
the issues,

MR. WALLACE: All right. Mr. Martin,
you're the director of the Weét Virginia Legal Services
Plan., Go on ahead.

JAMES MARTIN: Well, I could be real,
real short and say that our program is great ané that I
have some problems with the proposed regulations. I do
have some things to say with regard to our program that I
think that are important background in making the com-
ments that I have to make, Our program was set up in
1973, and in very differeﬁt ways what was described
earlier today how programs are set up, we were set up
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with the ¢ooperation of the West Virginia State Bar, and
the bar association, and we were set up to be a program
utilized by both private bar involvement at a significant
level, and with staff cases, and we were set up with
cooperation from not just the bar, but the other programs
as well. We were funded by the Legal Services at that
time, not as partlof the délivefy'system study'dr any -
special program, but as a regular field program.

Between the initiation of tﬁe program,
in 1978, we ﬁffered in our Adjudicare program in various
levels of sixty to forty percent of the cases and clients
that the program saw, We reorganized in 1978 for a
variety of reasons that had to do with how we did intake
énd control f£inances of the program, and the effective-
ness of the services we were delivering. 1In 1979 when
John visited our program and reviewed it, we were opera-
ting at a level of about ten percent, Adjudicare, and the
remainder of the program was staff, We are now, and have
been since 1980, operating at a level of twenty percent,
and at twenty percent you can count the statistics any
way you waﬁt, but twenty percent of our clients, twenty
percent of our funds paid out directly to the private
attorney, and twenty percent of the cases were reported

to the CSR system, close to something like thirty percent.
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if we tried to count all the overhead that goes into the
Adjudicare program, but we don't report that, we don't
have to. And what that translates to inte current fund-
ing for the Legal Services program, we have about a
million point four in our basic field grant, we're
talking in 1985 about spending around $275,000 in due
payments on cases under our Adjudicare system, The
balance of the money goes to support the staff and the .
overhead for the Adjudicare system, For us it's all an
integrated system, we don't have separate'people with
Adjudicare responsibilities. Everybody in the p£0gram
does a little bit of everything. We also have a small
pro bono component that handled last year a couple hun-
dred cases and we expect to do that this year, in 1985,
We find that it's a little ~- you have to do a little
juggling to keep all the balls in the air, but it works
well for us. It's a system that was developed in
response to the need in our particular area, we reached
about half of the state of West Virginia. 1It's a rural-
state with real serious problems as to access for. people
to go from one place to another. We have eight staff
offices, one of those is primarily a back-up office and
houses the administration of the program. The others

provide direct service. We use our Adjudicare attorneys
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in the counties where we have offices, but we try to
reserve use of the Adjudicare attorneys for cases that
are in the other counties, the other thirty counties
where wé are not able to provide a direct staff presence,
except by sending pecople out. Our Adjudicare lawyers
handle all kinds of cases in the program, and they handle
them at all levels. Last year we reported fifty-one
cases that were either appealed or class action cases.

Of those, eleven involved private attorneys, either on a
sole counsel, or co~counsel basis, Our experience with
the quality of the work that private attorneys have done
is fine, as-good as the.staff work., I wouldn't say it's
better, I think our staff does an excellent job, too,
Where it comes out with regard to the data presented is a
little bit differently than.what Pat reported; I worked
with.Pat on the preparation of that data, and I have to
put an asferisk as to what I'm going to say. I'm not
making a deep criticism of the data, it's a pretty good
start, but for example in our program under the require-
ments we have to tell you we spend at 1east.twelve and a
half percent of our funds on private attorney involve-
ment, We spend, I think it was, 20.8 percent on direct
payments in 1984, so that's what we told you. We broke

it down into how those payments were made., We did not
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break down overhead costs, we maintained-toll-free WATS

-lines coming into our offices for clients to call, We

didn't try to allocate those funds, within the program we
did do that. In Pat's report it showed our PAI cost, 1
think it was $188, and our staff cost per base at $213,
In the program's internal management report, we find we
run just slightly higher on the Adjudicare cost per case
than we do for the staff. It comes out to around $200,
and we also figure in hours of service, and units of
service, we come up with very similar costs. Usually the
Adjudicare is a little bit higher than any given year, or
anj given'month it's maybe a little bit lower. The costs
are fairly similar. Well, in 1981, when the corporation
put in their ten percent guidelines, I thought that was a
good thing. I was convinced that private attorney in-
volvement in the program throughout the United States
would be help%ul service to the clients. I agree with
some of the things, not all ofrthe things, that John has
said, that we try to honor our clients’ preferences. Now
our experience is different., We don't find many clients
that have a preference for either staff lawyers or pri-
vate lawyers. When they ask for it, we try to give it to
them. Another benefit you get from private attorney

involvement, is flexibility, the ability to have access

: 7
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to people in areas we normally don't touch. We use our
private attorneys for all of those things and for all of
those reasons., I thought the ten percent guideline was
feally good. It allowed programs to retain the control
themselves over their delivery system, and that is real
important. We would not have been allowed to become the
kind of program we are, I don't think, had LSC had the
biases that were expréssed in the form of regulations in
the 1970's. If there were regulations that were as
strongly in favor of staff programs mentioned here, we
would have been told, "No, you can't use your funds that
way", we would have lost the local ability of the program
thfough its Board of Directors, and that Board, even in

those days, was composed of more than fifty-one percent

of the people named by 'Qur bar system, to control what we

were doing.

Well, let me touch on about four of the
items in the regulations, and then I will stop. The
first one is the tﬁenty percent compliance issue, There
my problem is the twenty percent level, I know that
figure —— how did you say it came out?

MR. WALLACE: I pulled it out of the
air, |

JAMES MARTIN: My problem is that I see
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the private bar involvement as being one intended to
léverage the resources., It seems to me that there is a
great danger, that the easiest resource to leverage, if
yoﬁ‘re going for a numher that will allow you to be in
compliance without doing anything else is to leverage it
by some counsel cases, It would be easy to set up a
national system for everybody that hits twenty, or
twenty-five percent of their cases, being private bar
involvement cases, and spends only two or three percent
of their funds, you could really g§ extreme on it, You
can see some things that make you wonder about that in
the data that is already befére the anrd. When you have
cases —-- when you have programs that are reporting a
variation between eight thousand for private attorney
involvement and nineteen dollars for private attorney
involvement. You have to wonder if you have a workable
definition of case, if you don't have a workable defini-
tion of case then setting an arbitrary level that is
above the dollar level, I think it's a real invitation to
minimal and low-level services by the private bar,

I already mentioned my concern about
the difference between a requirement and guidelines. I
think 12,5 percent is a good guideline. 1I'm troubled by
it becoming an absolute requirement, because I think you
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lose so much in the way of local control, you lose the
flexibility the program has to respond to its own needs.
It's really not an issue from my view of the data presen-
ted of programs not complying at all. It was 79 or 80
percent of the programs that were above the 12.5 percent
already. So that I think that the programs themselves
value what they're getting from the private bar -- I
think because of my prior involvement with the Adjudicare
and pro bono program, and working with others in. this
program over the last three years and in my experience,
most problems are receptive to the development of private
attorney involvement. It was a new idea when it came
out, and it was one they did object to, and it took away
from funds and caused problems .and at the same time. that
funding was being cut back but they see the value of the
services that are being given. I have two problems with
the fiscal section, it's in 1614.3E2 and E4.

MR, WALLACE: E2 and E4 are on pages --

well, they're both on page 12 of the staff draft which is

234 of the committee book and I realize you have a

different one, but it's 12 at the top of the page, right?

JAMES MARTIN: My problem with section
2 there is the first word in the second line, "It must be
reported." This section requires reporting of all of the
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expenses in support that we put in to pay it out, and for
my program that would cost us to go through arlot of red
tape that we now don't have £o deal with.

MR. WALLACE: I'm not sure I understood
that. I thought you said you do it internally for your own
purposes.

JAMES MARTIN: We do it internally, but
it doesn't meet the other reguirements of this regula-
tion for reporting to LSC.- If we were trying to report to
L8C, we would have to do a lot of new work.

MR. WALLACE: I understand.

JAMES MARTIN: And section 4 is a tech-
nical little thing, but at this point it needs to be
addressed, it says, "All records pertaining to the reci-~
pient shall be made available.,” I think that should be
all non-privileged or non-confidential records. Those
are our clients, and we do maintain a lot of privileged
information.

In section 1614.483, and that's on page
89, there is an added section here, "shall document thaf
its annual plan had been presented,”

| MR, WALLACE: Actually that's on page
13,

JAMES MARTIN: This is the last phrase,
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"shall document that its annual plan has been presented
to all local bar associations within the recibient ser-
vice area, shall summarize their response.," We don't go
to our local bar association every year and say we are
going to continue what we've been doing in the past. We
have members of our state bar association both, both the
voluntary and integrated bar, on the Board of Directors and
we include ex'officios, and presidents and the operating
officers of those two bars are members, and they're all
elected from those bars, and théy"re aware of what wé are
doing. I. think this is a real burdensome requirement to
program —- to say every year you have to go back to your
local bars and we might have thirty-seven. We don't, in
fact,‘ because in West Virginia those local bars are not
active, but I know there are states where you have lots
and lots of local bars in a large program service area, and
this program regulation is telliné you you have to go
back to those people and tell them your plan, what you
are doing, I think it's enough if you have an initial
plan that has been accepted by the corporation and by the
bar, and that you indicate that you are not deviating
from that original plan.

MR. WALLACE: How often would you -- I
would be breaking my own rule.
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MS. BERNSTEIN: I was going to say if
you're going to break your own rule —-
MR, WALLACE: Yes, I will be quiet.

' JAMES MARTIN: The last point I want to
make about the proposed regulations, .and I have to take‘
the sting out of the comment that I was originally going
to make, that the last section, I think it's 16 -- excuse
me, it's 14.7. It's the section on sanctions. When I
originally looked at what was proposed there, I thought
it was a fish, it was like a litigation tactic where you
offer something you're willing to back off from. It just
seemed sO outrageéus. I'm not troubled with what is
there now, in terms that it says -- another thing that
the proposed regulation tells you what you need to do, if
you're in a had situation, you could ask for a waiver and
so on, and it gives you leeway there, and it tells the
corporation that fhey can put the requirement on for
extending extra funds in the next year, and you have
carryover, and so forth, I am, however, troubled by one
thing, that is in the attitude of that section of the
regulation, it seems to me that the purpose of the
private bar involvement guidelines, and the continuation
of it, was to encourage programs to involve their local

bars into putting that money on those cases out in local
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bars, If you start talking about taking it away, you're

. talking about upsetting the local program's priority, the

operations of the local program. You have some interes-
ting questions if you give the money out directly to the
private bar about liability for malpractice, and so forth,
and finally what you don't do is offer positive rein-
forcement to the program. If the program is at 12 per-
cent, and it should be at 12.5, it seems to me the appro-
priate solution there is to talk to them about technical
assistance, about help with getting the level up, you
have to do something, if you don't put requirements on
the expenditures - if you don't do those thingé, then
it's time to start talking about sanctions that are
fairly severe, These are very severe sanctions to say
it's the only sanction that you have available.

MR. WALLACE: Okay, thank you, Mr.

‘Martin.

MS. LARDENT:I You wanted to reserve the
right to jump in,

Just a few things. One thing I want to
comment on was the characterization by Mr., Gordon and Mr,
Brakel of this raging debate between staff attorneys and
the Adjudicare programs. I can't speak as to what was
happening in the services before 1977, I was not involved
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in that, but certainly; the debates that they saw exist.
My experience has been the same as Jim's, and I think
I've probably seen more individual private attorney
involvement than anybody else for a variety of reasons.
People simply don't have the hostile feelings towards
private attorney involvement, The issue is not framed,
in terms of Adjudicare or staff program or pro bono
versus Adjudicare'program. The issue is really at a
local level. What works best in the judgment of the

program is for administration, and I think that the

thought that somehow the resistance to the private bar

and the evaluation of the private bar that the hostility
is still out there, just is not the fact.

The second thing was that Mr, Daugherty
seems to indicate that the Havie (ph) survey results
would lead one to believe that if the program were not
mandated to spend a particular percentage on private
attorney involvement,- you would see a drawback. I
think, actually, that the information that your own staff
have provided indicates that a considerable percéntage,
in fact the majority of the programs spend above the
required amount. That séys to me, again, we have a
function of local decision making, and finding an appro-

priate level. The resistance to the idea of the national
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mandated level of expenditures in an area which is about
as localized as any, in terms of decisions about expendi-
tures and delivery activity.

One comment about the charts and
statistics, I am really not a statistics person. I take
a look at these pages and my eyes begin to glaze over, I
think it instructs when the staff people carefully put
this thing together were able to tell you was very little
in terms of conclusiéns to be drawn, and again, I think
what that reflects is that you're talking in terms of
variations about so many local phenomenons about case
priority, about programs that have elected legitimately
to use other techniques to involve the private bar -~
about the complexity of the cases that were referred out
to the private bar, about the rural nature of the pro-
gram, There are so many factors involved that vary, and
very little can be said about why that variation exists,
It was interesting tome, as I said, I am a fairly harsh
critic and I want to see programe that really strive for
excellence, and I look at the charts, for example, that
dealt with productivity that I saw in there four or five
programs that I have visited and that I found to be the
finest private attorney involvement programs in the- coun-

try, and they were on the very last page of their -- they
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were the most inefficient, and least producti&e program,
and vet I have seen the casework, and have talked to
clients, and talked to judges, and talked to private
attorneys, and like I say, I think I am a pretty harsh
critic of this, and I am convinced that these are excel-
lent programs in every sense of the word. Some of these
statistics, if they're correct, should raise issues for
you, both on the low side of the case cause in that they
reflect simply -- the central aspects of the programs'
delivery, and what I think will happen when we go ocut is
you will see local variations, local choicés and I'm not
trying to draw any conclusion, except that it's very
difficult to generalize a national mandate in this area.
Finally, with respect to a couple of
issues in the language itself, in many instances --
unfortunately, I saw the language just today, and it has
been revised for the last time. I think in many instan-
ces the changes are for the better, some of the changes
are helpful changes, and reflect some §f the value of
these programs that don't do well, they're bureaucra-
tized. People have been talking about getting more
attentive time data to these programs, That 1s the one
thing I think could kill private attorney involvement,

If you have people doing cases pro bono, or at a reduced
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fee, and they're also doing timekeeping for you at a rate
of a tenth of an hour, I think we have just signaled the
death note for that function of delivery, One is the
joint venture, which I was particularly interested in in
my past life., That's on -- let's see, I have trouble
with it now. It's 16142B, on page 79 of my béok. A
couple concerns about that, except it hasn't been approve(
First I.dpn't know why joint ventures are restricted to
programs for services areas, or co-determinants, or over-
lapping, There may be programs that are not, but whose
bar association is co-determinant and overlapping. You
may simply -havé a joint venture with respect to training,
in which you have two private progi:ams that do not abut
each other which could engage in joint training programs,
which could be appropriate. To me that strikes me as an
unnecesgary limitation, looking at practicality.

| The second thing is that the joint
venture must ex_tend at least to twelve and a half per-
cent, This may be a gquestion of semantics, but programs
may elect to do a joint venture that involves less than
twelve and a half percent, Certainly that is the case in
Boston, and in other areas. The important thing is that
the total amoﬁnt expended for private attorney involve-~

ment in the service area is at twelve and a half percent.
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Another area, and I don't have the citing, maybe someone
else does, is part of the regulation that deals with
resolving litigation. I am mystified as to why it was
singled out as singularly inappropriate. I, frankly,
have not seen a great deal of problems or abuse with
those, but -- I've got it, page nine of my book, it's
1614.5. }n general, I don't see the problem, but the
particﬁlar issue is C, which is a new provision which
reguires in C2 that private attorneys request in advance
funds for litigation. Frankly, that would be relatively
unworkable, Jim and I talked about cases where the
aﬁtorney requests, when they close the case, two dollars
for certified copies. That's a very typical type of
expénditure that you don't want the private attorney to
bear, and in asking the attorney to do that in advance of
litigation would cost more than the reimbursement itself,
Programs have policies with respect to reimbursement of
costs, and certainly it's a useful and appropriate thing
for a program to request advance notice, and advance |
approval for the cost, but I think you're getting your-
self into a much tighter situation than you want to, and
you're going to get in a situation where you document
cost more than the reimbursement in a number of areas.

- Finally, just two things about -- one
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about the approach in general. The additional waivers
that the staff has addéd, I think are -- they're good.
They certainly improve the waiver section and fhey speak
to what I think is really the key theory, which is the
lécal control decision making program by the bar. The
difficulty that I have with the administration of the
waiver proviéion is that I have been one of the unfor-
tunate few -— well, maybe many whose prbgram went through
~- this corporation has lost a great deal of credibility
with a great many bar associations with the kind of
strﬁggle they héve gone through because of that provi-
sion. I am .not convinced that that waiver provision is
any better., What I think we have here is a situation
where the tail wags the dog. You're.essentially building
more waivers to reflect the need for flexibility, and to
reflect the need for local control. It seems to me, in
terms of effective use of headguarters resources that are
far better off to build that flexibility by having a
guidéline rather - than a requirement, and then looking to
your monitor to see if that gquideline has been abused ~-
you are moving towards that, but you are creating a
bureaucratic infrastructure that is going to be horrible,
and it's going to create additional problems with respect
to compliance because 1if it takes eight months to deter-
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mine whether a waiver should be provided, which is not an
untypical amount of time for approval, you are going to
have a program going into, potentially, the next year,
and not knowing the.underspending -- you're going to
create an enormous problem for yourself, which you don't
héve to create if you would just build in flexibility to
regulations as a guideline, then look to your monitor in
the process, and trust that process.

Finally, the failure to comply provi-
sion has been approved, but it s#ill has the problem of
creating an incentive, and also creating a bureaucracy
that is more costly to theladminisﬁration in the money
that you have to give out. The bottom line is that your
own information shows that there are not enormous profits
(sic). Individual programs seem to be having trouble
spending that money. 1 don't know if anybody has gone to
those programs and asked them why, or if énybody'has gone
to those programs to offer technical assistance, and
those issues should be addressed., It may be in some of
those areas that twelve and a half percent simply is not
feasible. It may be that the.programs are not aware of
the waiver provision. There have been so many changes in
the regulations, that I don't know what program under-—

stands the regulations.
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MR. WALLACE: The one that still writes
the books.

ESTHER LARDENT: You're right, But it
has been an area of flux, and it has been an area where
the corporation, in the past few years, has not assisted
programs, it has not gone to find out what is going on.
It is my own feeling that the program should have maximum
private attorney involvement. I agree with Mr, Brakel, I
have an enormous respect for the private bar.

MR. WALLACE: Thank you, Ms. Lardent.
Our next witness is Jacqueline Mitchell, who is the
director of our regional office in Atlanta, and we thank
you for being with us. We look forward to any cause you
may have, and especially how this is working in your
practice from your perspective,

JACQUELINE MITCHELL: Okay, I will try
to be brief, A lot of whgt I was going to say has alreadj
been said. I am concerned with kﬁocking the private bar
and with the service lawyers in terms of initiation., I
personally think there is some communication problem,
howéver, there is an exemplary situation where the bar
has been always supportive, and continues to be suppor-
tive, Whenl started, we were all members of the bar,
but I do effect that there is some communication problem,
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and those problems did in fact surface and in one real

way we waht to get to the point of attempting to imple-
ment the briginal instructions. To respond to that, one
of the things we want to do -— in the southeast model,
that was a conference we set up essentially to get people
together to start talking about what was possible much in
the leﬁel of technical assistance, which has been refer-
enced here today. Once we went through that, we got very
good evaluations from the project. The then-president
left, all fired up, going back to develop the pro bono -
program. He has in fact seen that program come into
creation., Once we went through that we still had lots of
work to do, because I think that because of those commun~-
ication problems, because of the lack of familiarity
between what was called the private bar, which I find as
interesting. Interesting enough, when you look at some
of the realization of the problems we sometimes have
trying to get private practitioners to sit down and read
through everything, and try and figure out what we want
them to do. That event that I talked about to you, did
help in that regard. However, through those efforts, a
lot of thinc_js happened, supplemental training déveloped,
models were shared, and I brought it to where we are

today., Now, we are at a point where I think we should be
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proud of this corporation, because I think that we have,
through the private attorney involvement effort, brought
more legal talent to help the poor people, There is one
notable case that was handled by a private practitioner,
that was a landmark case, in South Carolina last year --

MR. VALOIS: North Carolina. You said
South.

JACQUELINE MITCHELL: That's right, I'm

Jsorry. And I think we made more resources available to

‘ children and families across the country, On the com-

pliance side, I have some difficulties with the data, and

"those difficulties have been enumerated by the people

that came before me, however, I would add that as far as
our data, I am concerned with comparing closed case data,
that might have been four years old, might have been in
operation for five years, with current.funding. However,
based on that data, and I think we had some "success" if
you used your number. At the same time it's apparent
there seeﬁs to be some real problems out there, There
are apparently some people who are not doing what they're
supposed to be doing, and that causes me some current
concern, both from the prospect of the corporation and
from those folks out there, and the majority are com-
plying, I was talking to one of your staff people when I
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made an acknowledgement that I paé taxes because I have
to, and I know they're going to come, basically, and I
comply with that, .

I think you set yourselves up for
failure. The majority of the people comply, you know,‘
and others don't, I think at some point, as Jim said,

you have to reward those people who are, in fact,

attempting to leverage it out, of what we wanted them to

do. 1I'm not suggesting at all that we should be compla-
cent about what it is we want people to do. T think
people should comply, however, at the same time, I think
we have some problems, and one of the vignettes I have
added to my remarks was a private attorney I met in
Florida, whose bar association wanted to incorporate with
the local program, but he was real concerned about what
to do as a bar member, we don't have technical assistance
available, and I think, in fact, he wanted to talk to
another -- what I did was put him in touch, informally by
phone, with another bar person, and that was the best we
could do., I think we would appreciate it if we had that
kind of project together, a kind of technical assistance
together, and we could have offered him that.

We have got some of the first Adjudi-

care projects that were set up in a rural area, in Miss-
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issippi and South Carolina, and in fact, one of the
Adjudicare projeété that were developed was developed out
of an expansion system that was referenced earlier. We
have got a senior citizens projects that Swats (phon)
khows about, in Memphis, and I think that's a model
project that predates, in fact, our instructions of our
attorney involvement. We héve models of law schools in
Arkansas and Tennessee —- we have a mix-up of models,
Basically, upon all of that, I think that what we have
done today we should not consider the bottom line. We
should take the wonderful things that we have done and
try to build on that. One of the things that I suggest,
in that regard, is the development of data, so we know
what we are talking abdut, I mean, we know the questions’
that we have to ask -- and the staff, Pat, I think they
did the best they could with the data they had. We need
to think about that, in terms of what we want to know,
We've got a massive refunding application, and we have
all kinds of stuff for that. We are rearranging some of
those questions, some of those inquiries, without adding
additional administration costs, it might be helpful. I
think we need to develop ways to reinforce and to
exchange the value of the expertise that is out there.

That is in the public, and on the private side. There
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are pebple that are -- there are private practitioners
who know a whole lot, and I think they're valuable
resources, I think we also need to develop creative
approaches to capitalize on the experience of the local
legal community who emphasized a local legal community.

I think we should develop those mechanisms for technical
assistance, and I think once we do all that, that once we
say that this is what we want to do clearly, here is some
assistance with doing that, and to the extent that we've
done that, I think we won't have any questions at all
about enforcing an appropriate sanctién. We will know
when that will happén. We won't be guessing as to
whether or not the data is for this reason or that, we
will know. We'll have the data, and we will have given

technical assistance, and then we will be in a position

" to say enough already.

I was trying to summarize things I had
to say with the time problem. I think I have said whatI
basically want to say. I would emphasize flexibility, I
would emphasize standards, and technical assistance, and
I would like to know when the compliance piece f£alls in,
I mean it would be_clear to everybody, you're going to
say these are the rules, this is what we expect, and you

know, those people aren't complying. 93
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‘out what the current situation is, and you're open to

I thank you, and I want to pat our-
gselves on the back for what I think has been a project --
the PAI project has been a project that's brought us kind
of back together, as we kind of were going apart. I |
thank you very much, and good luck in making a decision.

MR. WALLACE: We need the luck, Let me
state the chair's intention at this peint, I want to give
the Board an opporgunity and the commuhity an opportunity
to ask questions of these witnesses, and when we've done
that,]fwant to take a ten minute break, because we are
all tired, and I want to come back and start working
through this text. The committee feels that it's ready
to do so. With that, I will ask if there are any ques-
tions from the community fof any of the witnesses that
are before us., Ms. Bernstein?

MS. BERNSTEIN: I've got a list, but
most of them are short., Jim, you were concerned about
going back to the local bar every year, and as I under-
stand my reading of that section regulation would simply
be a requirement that the program get some sort of acknow-
ledgement that they've seen that from the local bar, and
that would be done with mass mailing., If you've got

thirty-five different local bar associations that mail
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further involvement with a private bar, sign on the
dotted line and send it back, and it seems to me, that
that is a very small effort on the part of the program
for a possible huge reward, in terms of communication —--
increased.communication, because bar leaders change from
year to year, staff people change, and the program and
priorities presumably would chénge year to year. It
seems to me that one letter, that one, you know, bit of
communication has such possible ramification in terms of
increased cooperation, and that doesn;t seem to be a huge
burden,

JAMES MARTIN: My quick response is
that you are alregdy required by the earlier language,
which I don't object to, to consult with and work with
the clients, community, the private attorneys and the bar
association and so forth, I think that together with
those peoples' involvement in naming the membefs of the
Board of Directors provides the bar the opportunity.

Ms. BERNSTEIN: But the Board of Direc-
tors are named for three-year periods and those particu-~
lar members of the local bar may, or may not be reflec-
tive of everything in the area, it might have been the
only person they could get to volunteer every third
Monday, orlwhatever it involved. I'm simply saying that
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nothing I've heard would indicate to me that decreased
communication is something that yvou ought to be dealing
with,

JAMES MARTIN: I have just one more
response to that, and thenI will let Esther say whatever
she is thinking., One other thing I have to say, and I'm

speaking from my experience from my area, and we have

~over half of our local bar participating in the panel.

They are aware of what we are doing, and I am telling you
that even in light of doing that, I feel this would be
real burdensome and troublesome for the program to go
through that stuff every year. |

. ESTHER LARDENT: What I am concerned
with is that sort of official documentation requirement,
beyond what is already in the act you mentibned, the bar
presidents change every year. In a city like Boston that
is not.burdensome, but in a place like Texas, for exam-

ple, where you have a statewide pro bono referral pro-

-gram, and you have something like 212 county bar associa-

tions and the state bar association, and I think those
letters going out to brand new bar presidenis will either
elicit no response or a lot of questions, There needs to
be, I think, informal communications, but not in the

sense of reopening the issue --
96

RELIANCE COURT REPORTING




]

18

19

20

21

22

23

24

25

MS. BERNSTEIN: There is no question of
veto, that is what I'm trying to get across, in terms of
the way I'm reading this language. There's no question
whatsever that we are offering a veto to the local bar
associations. Just as you pointed out, most bar presi-
dents have changes in leadership, and I think the one
thing that.has — and I have heard you say this on
numerous occasions, that the ten percént requirement

costs us --

ESTHER LARDENT: Sometimes, but I don't

always —-

MS. BERNSTEIN: I will have to look it
up in the transcript.  But the national move towards
private attorney involvement, as made in the policy by
the Board of Directors, was an encouraged program in
states like Mississippi, where the private bar didn't
talk to Légal Services attorneys. I am just simply
saying that I think we cannot stop -~ I see that require-
ment of the sign-off as a very small matter, compared to
the gréat return we could get. And I see that we have a
disagreement on that, but that is my concern about that.

Ckay, Esther, you were concerned as far
as -- you talked about some of the programs that have
been set up in terms of private bar even before we had

97
RELIANCE COURT REPORTING




]

;

20
2
22
23
24

25

this, that the corporation had funded some programs and
so forth, could you just give me some kind of response
that John had talked about in terms of burdeﬁ of proof.
Can you just describe for me, in some sort of way, why we
should come here as a Board and go through an incredible
lengthy discussion just to f£ind only the expenditures in
a private attorney involvement program, and we have no
justification, whatsoever, for continﬁing the status quo
without looking at some sort of productivity, or capacity
to deliver or whether there is good'qualilty or bad gqual-
ity, and I understand we are monitoring all programs,
but what I am very confused about, and I have to say, I
agree with Mr, Brakel on that. I have no way of under-.
standing why we should set up a dual standard system,
ESTHER LARDENT: Well, I hope we are
not here to talk about the question of whether it's
justified to spend money on private attorney involvement,
because I honestly don't believe there is anyone in this
room that could say it is not justified. It may be
because of the particular history of the corporation, and
as I say, I am a latecomer, and private attorney involve-
ment, in a sense, came late, and came with some idealogi-
cal aura that created some of the concern, but I don't

think we are talking about that here. To me, I think,
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the issue that we're talking about is where the decision
about-private attorney involvement is going to be made,
whether it's going to be made nationally or whether it's
going to be made at the local program level, and I think
the decision about legal services, as in Jim’s situation,
needs to be made as well as at the local program level,.

MS. BERNSTEIN: How would you have read
the language of HR 3480, in which the Senate had the good
sense, in all due respect to any Senator reading the
transcript, if the Senate had signed onto that this year,
what would have been your réading of the requirement that
we devoted a substantial portion?

ESTHER LARDENT; I think, sometimes, I
feel 1like Mr, Brakel and I were at different ABA meet~
ings. |

MS. BERNSTEIN: You may have been,

ESTHER LARDENT: I am a member of the
general practice session, and Tom Green raised a perspec-
tive that I don't think is represented for fhe entire
‘general practice session. It is my understanding that
both Tom -- understood that a substantial requirement was

to he defined as a guideline of ten percent, and it was

not designed to be purely compensate ~-- in fact, the
report talked about in terms of compensated -- you need
99
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to understand that within the ABA the report itself does
not become -- many people object to the report, and there
is so much going on in the regulation ~-

MS. BERNSTEIN: Well, I guess my ques-
tion really, and without going into further avail by
allowing answers that weren't in response to my question,
but'what]:was wondering was -—- I'm just trying to £ind
out if you feel that would have been a Congressional
directive toward our national making grants, or in other
words, should we be taking ten percent arnd giving it out
nationally to private attorney involvement, or the fifty
percent, or whatever it is, or should this - or at least
the approach of allowing the contact within the program
service area, to be made by the program, the intended.

ESTHER LARDENT: I have not looked at
that legislation, but I think it’s very clear that it's
intended to be clarified by the Lake (ph) resolution,
which was unanimously adopted by'the House, a local
'decision making process, and I think that -- at the same
time the column language was there, 'so that for those bar
associations that felt they had not had an opportunity,
those opportunities were b_rought back into the picture --
but I think if you take a look at, and I'm doing this

from memory, from the House, and what the ABA does
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include with respect to the lahguage. It's very good,
and they were satisfied with a ten percent structure, and
the key to it was local éontrol.

MS. BERNSTEIN: In all fairness to
historical respect, do you have anything additional to
add?

JAN. BRAKEL: No, except that I have
been very close to the people in the general practice
session, and I know for a fact that people like Tom
Green, and several others, who were the original propo-
nents have determined that the compensated is far more,
and have talked about ip’being substantially more than --

ESTHER LARDENT# There has been a lot
of history since 1980, and I don’t know if Tom Green ig
going to run --

MS. BERNSTEIN: I have one more gues-
tion. I guess a concein that I have had is that yéu said
you felt that the waiver provision was unnecessarily
burdensome, and so forth, and you likened it to the sub~-
grant procedures, and I guess it's not so much a ques-
tion, but as to respond to that. I believe two things.
One, I am not sure the sub—graﬁt procedures were carried

out as quickly as they might have been. Secondly, I

‘think the sub-grant procedures perhaps install an imposed
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higher burden on the operation to make sure that they are.
properly carried 6ut, since they imposed a new fiduciary |
relationship on the corporation, and therefore, we were
not simply in a waiver position regarding a compliance
situation. I don't think it's a particularly analogous
situation, and therefore, the burden, I don't believe,
would be as gfeat, and as long.

ESTHER LARDENT: I am not an expert --
you could argue as to the-higher burden that is pladed on
the waiver of the regulatory function. I don't think
that is the case -- I guess what I am speaking about is
two things. One is that if you are going to have flexi-
bility, and as I say, I think this is about a fourth
staff draft, then definitely you're going to get better,
because of the recognition. ﬁhat I don't understand is
why create this massive amount of paperwork, when you can
implément that principle up front., BSecond of all, it

wasn't a slight delay, for example, the program I used to

ran -

MS. BERNSTEIN: .I didn't say it was
slight. Jackie, I have one qgestion, and you may not
have the answer, or if maybe somebody else from Field
Services may have the answer, What is the total amount

of money that the corporation expended on private attor-
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ney involvement in field prograﬁs both through LSC direct
grants, and twelve and a half percent?

~ JACQUELINE MITCHELL: You are going to
have to get that information from OIM.

| M3, BERNSTEIN: Is there anybody who
could give me that, and I'm not going to equivocate over

cents, It is my understanding that we are not expending

‘even twenty percent of the total granted $5,000,000 for

private attorney involvement at this time. That's for

both direct plus twelve and a half percent that the
programs are expending indirectly., We are expending.
indirectly throught the program.

UNIDENTIFIED SPEAKER: You have about
eighteen programs, ten of which are another project, and
I would say the total funding of the project comes to
less than $3,000,000, so you are, I think, well within
your twenty percent,

MS. BERNSTEIN: Okay. I guess what I
would like to state is no particular question, but just
in response to what has been said, -is that the division,
that 80/20, and I think 20 is very high myself, and the
80/20 division would set up purposefully, systematically,
and to exclude private attorneys, and if we bent over

backwards just a little bit to correct that by requiring
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a certain expenditure, I think it's just perfectly
justified, We have reports, including the analysis that
was made, and Alan Houseman's very thorough history,

inéluding Earl Johnson's very thorough history, which

says we didn't want the private attorneys involved with

the Legal Services delivery, so we set it up so they
cduldh't be. This is something that has been documented,
it's not conjecture, it has been documented, but if we
bend over backwards to make sure that we are correcting
that wvast disparity in delivery, then I think that is
justified, especially when our figures show the the
twelve and a half percent involvement is a reasonable
figﬁre at this time.

MR. WALLACE: Thank you. Mr. Smegal,
any questions? |

MR. SMEGAL: Well, speaking of private
attorney involvement =- I am probably .the one on thig '3
Board that pays your salary. My guestion of you, Esther,
you are concerned about lawyers keeping hours, and it
seems to me that they must be doing all right, if they're
in programs that do complex litigation, they're surely
being_paid hourly, by hourly time records ifrthey're in
contract programs where they're getting $100 or whatever

-— they obviously have put some thought into how many
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hours it takes them to do one of those to come up with a
$100 bid, so I don't see that much of a problem. I don't
know how it fits into -- that part of it --

_ ESTHER LARDENT: No, the question was
whether or not you can get a clear idea of the disparity.

I don't think you can. I think you can torture this data

‘as much as you can, and in reality you can only £find out

what is going on by going to the program. But in answer
to a question, I think it's interesting because -- I
think Jim wants to comment on this, too., I think many of |
the attorneys, but certainly not all that I worked with
in the pro bono program, the attorneys were in large
firms, and they kept all of their time, and had to keep
all of their time, and it was computer;'Lzed, and that
information was probably available, but when we asked
them for it, and got the information, that was fine, that
was not £erribly troublesome. If we had asked them for
their paper computations, it goes td something of the
spirit and flavor of these programs. If you';e asking
people to do work for you pro bono, you want some sense
of what they're doing, you do not, however, want to turn
this into a bureaucracy, and have them see your program
as an arm of the federal government, to ask them to

report their time. It really goes to the relationship of
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the attorneys, and I suspect that attorneys in rural
areas do not keep time, and certainly some of the practi-
tioners we worked with still didn't,

| MR, SMEGAL: Who are paid?

JAMES MARTIN: Yes, we require our
attorneys to give us a time statement, or there are just
a few cases they can receive any payment for at all,
There are two -factors there. One, and it's surprising to
me, how many 1aw§ers don't send a time statement and get
a third of what they would get, and we're paying $20 an

hour anyways. The other thing is that when we went to

~the requirement for time, we did it by talking to all the

attorneys and there was nothing at that time -- or at
that point, that caused more discussion than our going to
a timekeeping requirement and what we had to do was allow
them t§ send us the time statement they used, and we
couldn't go, we_found, to the tenth of the hour, or the
quarter of the hour, We had to tell them that we had to
have a time statement, you send us whatever you develop,
and if we try to tell them the corporation said you have
to give them a quarter of an hour breakdown, we would
lose a lot of lawyers.

MR, SMEGAL: Well, that isn't iimited

to your type of practice. I have the same type of prob-
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lem, I have 42 lawyers in my firm, and it's harder than
hell to get them to keep time records. I don't think the
problem is specific to what we are talking about, but it

seems to me, if they're getting paid, they've got time

records, We have got a managing counsel out in San

Francisco and we talk about this all the time. All those
firms keep records, they all want to know what their
associates are doing.

JAMES MARTIN: It does have something
to do with the area that you practice in. The firm that
I was with was a 25-attorney branch, and we were also the
third largest firm in the state and -~

MR, SMEGAL: This is more about what we
were talking about this morning, about the dollar, and an
hour in New York should be just the same as an hour in
Wes£ Virginia, unless you have a different clock, too =--

. MR, WALLACE: Anything further? I have
one question. The question I asked last time, and the
question I said I'was going to ask thiS'time, and I
haven't heard anybody answer it in the last two and a
half hours. The thing that was the greatest concern to
me was that we've got twenty-some-odd percent of our
program out of compliance and our records show about four
programs that have been in contact with the Legal Ser~
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vices Corporation about why they’re not in compliance and
what can be done, At least one of those, according to
the figures, is in compliance, and I said what I want to
know is why we hadn't heard from these people and why
they're ignoring the fegulations, and there are other
people -~ I mean, do we have bad data, are there other
péople we've heard from, or have we got 20 percent of our
grantees, less than these four programs, ignoring our
regulations. I haven't heard any answer to that ques-
tion, Does anybody have an answer for me? |
JACQUELINE MITCHELL: I think the
answer is going to vary. I know one prOgrém in my 'region
-- I know a program, for exampl'e, where you look at the
percentage of cases which are higher, .One of the things
that T neglected to say, when I spoke earlier,Ais that I
think we need to decide how we are going to count suc—
cess; And I think the question becomes, is success
twelve and a half percent above, or twelve and a half and
above twelve and a half percent of the cases, you know,
which way, and I'm not suggesting a bias towards either
factor, but I think it might be wise -~ |
'MS. BERNSTEIN: My mind is blank as to
why you're asking the question -- the regulation, as it

currently stands, is that you will expend twelve and a
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half percent of your dollars. Ndw, why have not the
programs -- and I'm just restating your question, and
forgive me for jumping in, but why have the programs that
have not expended their twelve and a half percent, why
haven't they been in contact with the corporation?

JACQUELINE MITCHELL: Okay, in one
instance, I know that they haven't been in contact with
the corporation., Another instance I know of, the reason
I was given was because they could not get the bar to
cooperate,

MS. BERNSTEIN: That is communication.
We're talking about the ones -- Mike, am I saying your
quéstion right?

JACQUELINE MITCHELL: What I under-
stand, you have been in touch over the last year, with
most of the programs in the region, because you are
required.to monitor them, so I got feedback from most of
them, whether it's directly to me -—- most of the time
it's not like calling you up, or calling headquarters up
and saying I'm not in compliance; and these are the
reasons. A lot of the time data is gained through the
monitoring process,

MS. BERNSTEIN: As I read the regqula-

tion, it's the affirmative duty of the program to be in
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compliance, and they should take it -- it's not for them
to wait uﬁtil we catch them. It's for them to make an
affirmative statement to the corporation that we've got
specific problems because we are A, rural, or B, urban,
or C, we've got everybody used up in our pro bono pro-
gram, As I see it, it is the affirmative duty of the
program,

JACQUELINE MITCHELL: There is one
program in my region that is on the list as being out of
compliance, that communicated non;compliance, and that
was in 1983. I mean they said we want to do this or
that --

ESTHER LARDENT: Let me say this,
Something somewhere is ﬁrong,.some computer glitched, so
I think you cannot assume from the.data that is there
what is happening =--

MR. WALLACE: But they have had this
data for a good six weéks now. I mean we sent it out,
and we said if you've got a glitch, tell us where it is.
There comes a time when you've got to be able to rely on
our data and people are not correcting it,

JAMES MARTIN: To some extent the
corrections that are asked for, are not easy corrections

to make, Some of the programs may be responding the way
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we are. Now, the data isn't correct, but I don't feel
any particular burden,

ESTHER LARDENT: I worked for a couple
of programs that were listed as being out of compliance.
I don't know what communication means, They have been 'at
least discussing the situation with their regional
offices. This may not be communication in particular to
this data, but thei_r program may have had problems in the
past, and they're talking, that's true. I don't know if
their ‘information has been madé available to you,

MR, WALLACE: Well, hefe is the situa-
tion. I announced at th'e last méeting what communication
meant to me; we had communication from John Meyers' memo,
we've got correspondence to back it up, and I said -- 1
told the corporation to -make it available, go see John
Meyers' memo, these are the programs we heard from, if
you think that you made a good effort to tell us your
problems and you're not on there, tell me why. Now, I
realize with 280 grantees, they're not all -- you know,
they didn't all hear me, but we've had the people here
from Haig, and Mr, Housman was here representing several
groups, and I'm doing the best that I can, “and I haven't
got an answer to that Question, and I got to assume that

at some point when the data has been on the table for a

111
RELIANCE COURT REPORTING




]

10

1

.12

13

20

21

12

.23

24

25

month or so, and nobody is going to tell me what is wrong
with it, I can work on that data.

MS. BERNSTEIN: The other problem that
I see, is that we're déaling -- Jackie is in a position
to offer information with regard to the one regional
office, although if's not something that's in the form of
a éommunication, you know, a document, either it's on a
sheet that she kept by saying I talked to X today, and
they gave me these reasons, or a letter from them that
would be a documentation. Now, what we are really
dealing with here is hearsay regarding, you kno@, the -
fact that people realize that they're in compliance, and
they're talking among themselves about it, but that is
not the way to run a railroad. 1In order to improve
communication, I think -- I will tell you, I think Mike
bends over backwards.

JACQUELINE MITCHELL: And you are out-
raged. _

MS. BERNSTEIN: I'm not outraged.

JACQtJELINE MITCHELL: Okay. I posed
that to you, because that seems to be something that is
emerging from your discussion, as I listen to you. That
is not retrospective to think about., You know, it could

be a double standard, is what I am suggesting. You could
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look at two levels, and one should make those decisions —-
I go on site a lot, and there are ways, I know, that you
could have 2,500 referréls that you send to the private
practitioner, and it goes back, and you give people four
or five hours to look at the case, and send it back., I'm
sure that's not what you wanﬁ to be done. .You mean'
actual and real involvement,

MS. BERNSTEIN: I think -- unless I'm
missing it, I don't think we're really talking abbut -
I'm talking more in terms of how we enforce this, unless
we -— it was very clearly stated that some of them dis-
agreed with it, they d_id not comply with it, but it seems
to me, t.he least we can expect is a communication of that
fact, and a document of that fact, and that burden rests
not with the corporation, but is a burden that is an
affirmative burdén by accepting the grant.

JAMES MARTIN: Do you know that twenty
percent of the programs have not requested waivers at
all, because this data doesn't say this. | |

'MR. WALLACE: This data doesn't say it.
I asked.the staff to compile for me, the communication
that we.had, and Mr. Meyers did that, put it in a form of.
a memo, and I announced at the last meeting that -- I 4id

not want to release peoples' names, and communications,
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but I said that if_ you wanted to know about it, go to the
corporation, get John's memo, and see who it is, and we
have not gotten anything in our headquarters, other than
these four programs who have been in touch with us. If
there's more out there, we haven't heard about it, and
we've asked for it.

It's now 5:00 o'clock, and if no other
members have any questions, we're going to recess for ten
minutes, and we're going to come back here, and m&ybe the
people that were not on the agenda that want to say some~
thing can make brief opening remarks, and then we will
start working through this regulation. I thank you all
for your patience and your efforts,

(At about 5:00 p.m, a recess was

taken.} _

(At about 5:15 p.m. proceedings

reconvened.)

MR. WALLACE: I am going to reconvene
this hearing. Would you identify yourself for the
record?

JAMES NEUHARD: My name is James
Neuhard and I am representing the Michigan Bar Associa~
tion, I am member of the TAG (ph) Committee, and I'm

here in that official capacity, and I can't help note
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that T am a public defender. I run the State of Michigan
Public Defenders Office and I am attempting to comment
personally from my experience as a defender because I sece
the debate that is going down is similar to the one that
has occurred on the defenders‘ side, I'm afraid ydu are
going to find out some of the problems we £ound out the
hard way. First, I want to speak officially of EBA,

They had one primary concern that was communicated from
our letter, or actually a memo, dated February 4th, which
I believe you received, It reflects the most recent
action in the house of delegates. They unanimously
emphasized -- and I think it's fair to say that of all
the things they talked about, the most concern was about
local control of the decision making process as it
relates to ten percent and the twelve and a half percent.
Without debating the niceties of the ten percent, and the
twelve and a half percent ought to be the case, they
principally were concerned with it not being a mandatory
allocation, but rather that if you left it up to the
localities to design and develop .the most effective mech-
anism from that locality's standpoint. I heard a lot of
discussions about the errors that might have been made,
in terms of the denial, if you will, made a decade ago,

of the involvement of the private bar., I'm afraid that
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any denial of local constituents making their own
decisions, I fhink they're making the error now in the
reverse direction, again taking away from the local com-
munity to design their best and most effective delivery
mechanism and dictating it from Washington, and I think
that is doomed for failure for a variety of reasons.
First, the relationship of the lawyers
doing a local duty for meager or no funds, either pro
bono or some form of Adjudicare, is very f;agile. In my
experience in the Defenders Office it's exactly that,
that if you place a large number of dictations from
Washington, the high level of bureaucracy in the process
of that representation, the lawyers will walk away from
that. They don't need that kind of grief, particularly
what you've got is now a very, perhaps, movement, if you
will, of reinvolvement -- or involvement for the first
time in private bar in a large way. To dictate from
Washington that they shall deliver that service on some
arbitrary percentage basis is doomed to have a lot of
friction, particularly when you already require that the
local Board be dominated by the predominant bar associa-
tion from the locality, and comprises more than half of
the current Board. They make the decision if they want a
hundred percent Adjudicare, or a hundred percent staff
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program, or some&hing in between, and give them the level
of compliance that you are having right now with the
voluntary -— that probably is a more flexible and local
requirement that will meet the needs of every community,
whether it's a minority bar association, or others that
are available, but to leave that decision in the local
jurisdiction, If there is some strong pressure in that
local jurisdiction for a particular form of program, let
them make it. Presumtively, they will make it, they will
make it continually to meet their local needs, and you've
got that corporation that allows it to work. That's
number one,

Number two, I notice that there are
several new requirements that have come out that the
American Bar has not responded on, pérticularly in
terms of nonw-compliance, and the redistribution of funds
in the future years that were not complied with before.
They instructed me to say that they will comment on that.
Briefly, one of the problems within it, v'vould be to set
up a competitive process to redistribute thése funds
through some of the mechanisms, either through the
regional office or from a national, would exacerabate the
friction of what is ~- the decision made by the Board,
and tbe best delivery mechanism to set up competition
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among the bar associations in the future, is to set up
some other structure to deliver the services.

MR. WALLACE: Do you want to take a
look at the sanction, because I think what you are
addressing is something we talked about, and we could go
back to it but we talked about a month age of taking it
directly to private‘attorneys and what we decided, and I
think for the reasons that you're saying, is that it
would be a problem, and the present proposal in the Board
book.says it will be competitive, competitive solicita-
tion, but it will go to field programs, The field pro-
grams we've got now, so it's not a question of inviting
anybody to come in off the street and solicit these
funds. To say here's one.field program that is not doing
a good job, we'll let other field programs compete for it,
that may have some problems, too, but it's not all prob-
lems. In particular, we were presented by last month's
model --

JAMES NEUHARD: When did that get
released? I didn't get an opportunity to design a
response to that, As I said, I will attempt to respond
on some of the statements Mr. Brakel made from a
defender’s perspective in terms of what you are talking

about here. Our experience has been from the defenders'
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like, from a statewide model where there -—-

side and much the same issues are being debated heré, the
conclusions based purely on economic decisions have been
away from the private bar single ad hoc involvement, if
you will, and towards the collective involvement through
a variety of sources ---but what it essentially amounted
to was defenders' offices of staff programs, either full-
time or part time., Based on the economic model, and the
quality model, it's exactly the opposite, and the ABA is
dealing with that rather explicitly, in terms of what is
the standard and criteria for meeting that requirement,
but more importantly from our experience'on that side,
what we have found out when we have gone out to evaluate
programs, in South Dakota, or California or Michigan or
New York, that the local decision making is absolutely
important in having an effective program. That coopera-
tive effort as designed by the lawyers and by the judges
and by the local community in designing what they want ié
important, even in the face of where we have documented --

they even get Higher quality, more efficiency, for the

MR. WALLACE: Who makes the decision in
public defender circumstances?
JAMES NEUHARD: Well, it varies drama-

tically'from literally city to city, county to county,
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trol, The first thing we did on the defenders' side was
to develop benchmafk figures to go in and look at, in
terms of how many misdemeanors should we handle,
felonies, death penalty cases and et cetera, and broken
into component parts, have a benchmark -- go in and look
at localities, and then look at the local court rules,
what the results are in sentencings, what the results are
compared with private bar and public bar, and et cetera,

MR. MENDEZ: Tell us how you have
guality?

JAMES NEUHARD: As I said, you've got
the criteria;depending on who you are responding to, but
you would talk to the judges, the prosecutors, the
clients, the people within the program itself, to look at
those structural issueg, and then you look at the results

that are being obtained, not necessarily against a

"national norm, because each jurisdiction will change,

but within the past years' criteria, two or three yearsf
criﬁeria; see if there has been an improvement and look
at the private bar to see if cross issues are involved,
but that requires; an on-site look, but to know where to
look in this diverse area you have got to have national,
standards, not the highest number, but what are reason-

able figures is what you start with, and then you go in
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and see if sémething is grossly out of whack and look at
it closely, and if you see too high numbers then you have
a plea bargain, and they're pleaing in the face of any
reality, Jjust fo get a plea. But you look at that, and
if the numbers are out of whack, they shouldn't be able
to do what they say they're doing, but you have criteria
against what you measure and you don't arbitrarily say
the largest number is good -- I think any lawyer that
knows, and can see that happening starts having reél
questions as to how they're aealing with their clients,

but you can't start with arbitrary numbers, you have to

"start setting them., And when you get the case -- you

cannot do it successfully unless you have people who keep
time sheets, You can't do it only with the time sheets,
but you can't do without them, and there has to be uni-
formity within the jurisdiction that you're looking at,
not nationally, but within the jurisdiction.because of
the diverse issues.

MR. WALLACE: You have struck a chord.

JAMES NEUHARD: Well, there .is another
method of doing'it, because you don't keep time sheets
because of the enormous overhead costs in collecting
them, particularly when they don't generate funds in a
private law firm., TIf you're doing that, generating data
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without using it, you're in a fool's game, because the
cost of generating that and tabulating and breaking it
down is enormous, unless you have a computer program
driving it, plus agreement on the definition within each

section, within an office, of how lawyers log their time,

in terms of what they call preparation time, versus

motion time, versus appearance time, versus travel time,
you've got to have a lot of time spent on agreement, not
on a national basis, but within that jurisdiction, within
that court system, because each court differs. You could
go from Landlord-Tenant to District, to Common Pleas to
Circuit, they all differ in the significance of each of
those time expenditures, but it’'s a long road and we've
been at it for twenty~£five years now, working at it, and
we've got some beginnings on it, so when you go to a
jurisdiction you take the law and use those as benchmarks
-— 1in other words, look for p;oblems, and your experience
teaches you that. Again, what I would say, once you get
that under control, which is a side issue, what system is
appropriate for their jurisdiction may not, according to
your taste, be cost efficient. Number one, they may want
a more costly system, but it satisfies their needs, what
their needs are. That is very important to people, and

the confidence people have in their justice system. 1It's
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very important to people, not to just the clients, but it
has.to look, feel and taste like something people have
confidence in results'generated, and if you don't have
that, you are not providing justice. The majority of
clients, as the recent studies have shown, don't look at
the results, they look at the way they afe treating the
érocess, and how they measure the quality of the service.
The judges may look at whole different criteria -- the
results are obtainéd the way they thought, the way the
judges thought, the way they should have been obtained,
the more efficiently it's done, they might have looked at
that. Appellate judges look at a different set of
criteria. You have to go to each constituent group and
know what you're looking for and then measure and
aggregate it, but having said that, and we've done that,
people have still rejected the conclusion because they
wanted their system to look differently, not that it
provided quality, but it looked and walked differently
than it would have looked in downtown New York.
Everything over the East River -- Hudson versus the way
it looks in Upper Michigan. They want something that is
personél to them, and they have confidence.

| MR, WALLACE: Any questions, members of

the Board?
125
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MS, BERNSTEIN: Yes. With regard to
the Board making a decision that they.want their system
to look differently, and the only response I would make
to that is that our local boards, the trustees of the
grantees, are presumably making a decision based on what
is in the best interest of the client in that geographi-
cal area. The only reason there is any graﬁt for that
Board to exercise any fiduciary duty, is because tax-
payers have been demanding funds which the government
then has, through us, seht‘out, and I guess ﬁhat I am
concerned with is that despite the allegations, and I can
understand the ABA's position regarding local flexibil-
ity, and local control, and I understand that and I
support that, in terms of fiduciary responsibility., I
guess what I am, however, differing with is the policy
direction in terms of giving incentives and whether it's
given as a mandate of twel‘.:e and a half percent to the
local board to decide how they want to spend the twelve
and a half percent, whether it's given that way or
whether the national program would expend twelve and a
half percent, a policy decision regarding moving more
towards private competition and the private sector as
opposed to bureaucratized kind of office, mentality of

delivery is a policy decision., Now, there is obviously
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-a variety of opinions here regarding that, and you are

concerned about number crunching, whether you look at a
case -- the number of cases, or the number of complaints,
or whatever we are going to do to try to measure the
Aiffareacas ia tha 40 systems., You said you didn't feel
that the errors, which were begun ten or fifteen years
ago in blocking out the private attorney needed to bé
corrected. My position is that you really are not even
giving us the opportunity to come inwith a ¢lean slate,
which is the way I prefer to look at it, is that we are
trying to look at things from an open standpoint, and
really, if you're going to look at it openly, it would be
open competition every single year, and if a private
contract -- a pfivate law firm or a bar association came
in and bid on it and could do it cheaper, therefore, we
would have more dollars per -—- we would have more clients
served for the dollar we have available. I think that's
the way we ought to look at it, if we're going to look at
it really in an unbiased way. We are looking at it in a
biased way, to the extent of eighty-seven and a half
percent of our funds that are going out, we are giving
the status guo the benefit of the doubt, and I guess what
I am really, again, concerned about is that if the

fiduciary responsibility of the Board is subservient to
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the policy decision made on the national level.

| JAMES NEUHARD: You made a couple of
allegations that I would like to respond to. One, I
don't think that any of my statements should be construed

as a statement —— number one, that I am supporting any

particular delivery model for any particular jusidiction,

bdt rather that the decision of the best model should be

made at the local level. What T objected to -- the

mistake that was made earlier, was to the extent that to

make that decision locally may have been tampered with
ten years ago, it ought not to be reversed and put down
dictates that are arbitrary, and hamper the local areas
to make the decisions that are appropriate to them.

MS. BERNSTEIN: But if the local areas
have been set up to support its specific model, then in
order for us to open with a clean slate then we would all
have to put it out for competitive business, otherwise
all the forces of momentum, on the one hand and the
inertia on the other hand in the local level are going
towards protecting the status quo.

| JAMES NEUHARD: I think what you can
put in are incentives for different models and give
options within the local community, rather than setting
up arbitrary, mandatory limits which must be reached, as
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it is right now with the method that was in existence
before when eighty percent of the programs are already

exceeding the twelve and a half percent, and are meeting

it in very diverse ways in each community, so you're not

getting -- it's not as though the policy put in motion
has not begun beyond the twelve and a half percent, some
programs are way beyond that.

MS. BERNSTEIN: But that was the
minimum requirement,

JAMES NEUHARD: Well, what I'm sugges-
ting is what is working now i_s working, you're getting
that kind of compliance rather than focusing on restric-
tions -- aﬁd I can say a couple of things about -- and I
want to re-emphasize, if you start laying on in terms of
p'resum;;tions and attitudes that put burdens on the
private bar involvement that is there tcgday, that is
supposed to be laudatory by your standards, you will see
a diminution. 1It's a fragile relationship of lawyers
committed and willing to do this kind of work, both on
the criminal and civil side. And as the recent cases
decided by the U.S. Supreme Court, when a lawyer wrote a
letter to the Eighth Circuit and said that I've had it,
am not going to jump through hoops anymore to do this
federal assigned work, he was held in contempt., And the
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U.S. Supreme Court just reversed his contempt saying that
those reactions with the bench outside the courtroom were
not subject to the contempt, but it was his reaction to
it. To get his fee under the federal act, he had to file
more and more requirements and he said, enough, even
though it's mandated in the Constitution, I'm not going
to do it anymore, take my name off the list.

I will assure you that in this work the
meager fees that are paid even under Adjudicare, there is
a fragile breaking point if you push it., You are going
to find this current fad of momentum -- and I wonder what
it will be 1like three years from now, in terms of the
move to involvé private lawyers, at these rates and these
fees, that you may kill the fatted calf, if you will, if
you put tdo many restrictions on it, Right now you've
got corporations, probably a better relationship from eye
distance, looking at it from the defenders' side, between
the private bar and the civil side, than it has ever |
been, and it's going and it's getting better in each
jurisdicfion, but if you start laying in the same bureau-
cratic reguirements, tﬁe lawyers will say, do I need
this., Traditionally, in Adjudicare it's the better-off
lawyers doing the work, and they're just not going to do

it. They'll bail out. Then you'll be back to what --
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because you will never pay a lawyer, in Adjudicare or

" anywhere else, the kind of money they can earn, particu-

larly when you look at the number of law students coming
in reduced by twenty percent as that market drieé up for
the lawyers that are available to do this kind of work,
You may f£ind this situation, a willingness of lawyers to
do this kind of work for all these groups versus what
they could earn on the modest paying cases, The tempta-
tion would be too great,

| ‘MS. BERNSTEIN: Well, we must read our
figures differently because as I see it, there is 125,000
new lawyers out there and this simply makes people more
willing to provide services because there's additional
legal competition.

JAMES NEUHARD: It's going to drop.

MR. WALLACE: Are there any further
gquestions? We thank you, Mr. Neuhard, and we appreciate
you waiting all day to talk to us., Are there any further
remarks that anyone would like to make while the subject
is before the coﬁmittee? If not, the committee should be
prepared to get through this, unless there is an
objection from the committee, and we've been wrestling
with this for several months. I think it's time to begin
with part 1614, and start working through the big issues.
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We've got Tom Bovard and Terry Duga
from the Office of the General Counsel here, and their
draft is in the book and it speaks for itself. The big
issue is in 1A, 1A is where we decide how much money-
we're going to spend, and whether it's going to be
mandatory or guideline. The reasons I think I've been
stating all day and the reasons Ilthink Jackie Mitchell
used, we need standards and flexibility. We've got
twenty percent of our program out of compliance. We
haven't heard from them, they're lawyers, they can read
the requirement and it hasn't been much. I think it's
necessary‘for this committee to set some standards and
that will be my motion, since General Counsel has told me
that the Chair can make motions. We'll put it on the
floor, and we'll see where we go. The flexibility will
come in the waiver section, when we've only got twenty
percent of the program, I don't think it's a monstrous
staff to administer in the course of the year. This is
the way 1614,1A would read under my motion:

"This part is designed to insure that the
recipients of Legal Services Corporation
funding encourages the involvement of private
attorneys in the delivery of legal assistance
to eligible clients., Except these provided
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hereafter, a Legal Services -- a recipient of
Legal Services Corporation funding shall devote
an amount equal to at least twelve and a half
percent of the recipient's LSC annualized basic
field award to the involvement of private
attorneys in such deliveries qf legal services."
That's the end of the section. That means on my motion
we would cut out the twenty percent requirement, that
action will no longer be available, the reasons have-been
amply stated to us., 1It's going to be twelve and a half
percent mandatory, and that's my motion and if there is a
second for it --
MS. BERNSTEIN: I will second it.
MR, WALLACE: We're just talking about

A. The first sentence is written exactly in the Board

- book and the second sentence hegins,

"Except as provided hereafter, a recipient of
Legal.Services Corporation funding shall devote
an amount equal to at least twelve and one half
percent of the recipient's" --

and we go back to the Board book.
"The LSC annualized basic field awafd to the
involvement of the private attorney in such
delivery of legal services."
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Put in, "exéept provided hereafter,” Later on here we've
got some programs that are not mandated, and we've got a
walver section where people can get themselves out of it,
but the basic standard is twelve and a half percent man-
datory, exactly what it is now. That's my motion, and
it's been seconded., I'm ready to hear any debate from
the committee, Mr, Smegal?

MR. SMEGAL: Well, we've had a lot of
testimony in the few months, and I'm not persuaded that
we need to go to a mandatory standard. We've got at

least eighty percent complying with the twelve and a half

.percent. It's not clear why the twenty percent are not.

I think we've heard ample testimony that persuaded me
that a mandatory provision, such as this, is not
necessary. I will vote‘against it,

MR, WALLACE: Is there any further
debate on the motion? If anybody has sat here for the
last three hours and the last six months, I don't think
the lack of debate indicates the lack of thought. We've
been debating with each othér for a long time.

The question has been called; all in
favor of the motion say "Aye." |

MS, BERNSTEIN: Aye.

MR, WALLACE: All opposed?
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MR, SMEGAL: No.

‘MR, WALLACE: The motion carries., I
would move that the rest of 1614.1 be adopted as exactly
in the Board book.

MS. BERNSTEIN: I don't know whether
you plan to put this someplace else but as I understand
the decision, and I forget what court, we are presump-
tively.not required, for state and national support, to
devote any of their -- or we would not be allowed to
require that. I have argued earlier, and I still main-
tain, that to the extent that they're doing direct deli-
very, I think that the coordination of the private attor-
neys is important, However, to the extent that it would
violate an interpretation of our appropriation, I am
willing for it to be listed here now. I don't know,
since we don't want to redo these right every year, is it
necessaiy to put in as another exception under recipients
of Native American and migrant funding there to provide
involvement, and could be put in state and national
support in the same kind of way?

MR, WALLACE: Let me ask the people --
that Ms. Bernstein -- as I read these rights, we're not
directing, then, and the first section that we just
adopted said all fecipients.
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MS. BERNSTEIN: Right.

MR, WALLACE: Let me ask tﬁelGeneral '
Counsel's office where we stand because some riders we
used to be under, we're no longer under for the last week
or ten days, but this is one of them so I don't know
where we are with state and local support center, as a
matter of law. The way this reads right now is everybody.
comes under this, except hereinafter provided. If we
don't have a specific exception to state and national
support centers, what they come under, whether or not we
could enforce thét; depends on the court order. Now, is
that what we're saying here?

TERRY DUGA: Would you restate that for
a second?

MR, WALLACE: Yes, A says, "Except
hereinafter provided a recipient of legal services
appropriation funding shall devote twelve and a half
percent." Now, state and local -- state and national
centers are recipients of our funding and they would be
required by that language to go twelve and a half percent
unless we have an exception for them. I don't think
there is an exception.

TERRY DUGA: Except for the fact that

the second sentence =-— the sentence requires them to
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devote at least twelve and a half percent of their
annualized big basic field award and that automatically
excludes state support because that is not a basic field
and that would exclude national support.

MR. WALLACE: They do not come under 1A
at all. I thought the language was supposed to exclude
them. I didn't know if that is how it does it.

MS. BERNSTEIN: I would like to still
have an answer to the question you just asked, which is
under the current appropriations rider, would the -- are
we.restricted from imposing such a condition?

‘ TERRY DUGA: My understanding,.and I
will shoot from the hip in remembering the case and the
rider, but I think I'm solid on this, I believe that you
could not impose it starting today, or starting this year
prospectively now that you are confirmed. I believe you
could impose it étarting —=

) MS. BERNSTEIN: 1It's part of the grant
condition we threw out.
| TERRY DUGA: It comes under that theory
which means the change of the terms and conditions, which
I believe that case and decision was based on.
MS. BERNSTEIN: So one of the grant

conditions could read, to the extent that you are
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involved in direct delivery, and you will comply with
section 16147

TERRY DUGA: Yes, or part of the
regulation could read, "Starting January lst, 1986" -—-

MR. VALOIS: Wherever permitted by law.

TERRY DUGA: Subject to whatever the
new appropriations are.

MR, WALLACE: We could do it. The lan-
guage we have now does not do it. We could d§ it as Mr,
vValois says, subject to other provisions.

| MS. BERNSTEIN: I don't want to change
it at this time. I wanted it clarified as to where we
are standing.

MR. WALLACE: I appreciate the clarifi-
cation, but I don't think it's something we want to
consider today because it hasn't really been before us in
the six months we've been wrestling with this. Somy
motion, which has not been seconded --

MS., BERNSTEIN: I second it.

MR. WALLACE: Okay. We will adopt
1614,1 as printed in the Board book, and that is B, C,
and D. There's a move to second it, any discussion on
this provision? 1If not, we are ready to vote,

MR. SMEGAL: Well, let me understand
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this, The staff has moved B and moved B to C and C is as
it was. The o0ld C is now D.

THOMAS BOVARD: B is just the sentence
that was formerly --

MR, WALLACE: It used to be a sentence
in A --

THOMAS BOARD: It moved from there, and
it could be B and C again.

MR, WALLACE: There is.no dispute
there, that I know of. Ready to vote? All in favor say
"Aye,"

. MS. BERNSTEIN: Aye,

MR, WALLACE? Opposed?

(No response.)

MR. WALLACE: , That provision passes.
We'll move on to 1614.2, Now, the main thing here has to
do with joint ventures, and I think Mrs, Valdez and Mr,
Housman's memo makes sensSe to me, There is no reason
that joint ventures should be coterminant orloveriapping.
I would add adjacent to that -- I don't see -- if they‘rT
not adjacent it sounds like you got all kinds of problenms

with it, and I'm willing to be convinced at a later date

w

that non-adjacent programs work as adeqguate joint venturd

program --
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MS. BERNSTEIN: You're talking
adjacent --

MR. WALLACE: I would say areas are
adjacent -- in the case of recipients, the service areas
are adjacent, coterminus or overlapping. That's what you
all suggested, and that would be fine with me, The other
thing you said was that the joint venture must spend at
least twelve and a half percent of the -- and I agree
with what you said. What we want to do is say partici=
pants in joi-nt ventures -~ I'm not sure how we want to
say this. We don'ﬁ want to say that joint venture is the
only way you spend your money.

TERRY DUGA: If I may, to start with
the total amount of expenditures of the participants in
the joint venture must eqgual at least twelve and a half
percent of the aggregate.

ESTHER LARDENT: .If you strike that,
they're under an obligation in any event to spend the
funds, This doesn't create any new obligation, I think
if you struck that language --

" MR. WALLACE: Here's the thing, without
this language each project is individually under an
obligation to pay twelve and a half percent. The whole

point of the joint venture is to say that one project can
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spend twenty percent and another five percent and as long
as it added up to twelve and a half, the total grant --

MS. BERNSTEIN: If that's what it says,
I like strikinglif better. If that is what it says, and
as I understood it, each individual grantee -- I can't
support it any other way.

MR. WALLACE: Okay. The joint venture
must expend at 1e_ast twelve and a half percent to the
aggregate,

MS. BERNSTEIN: I would suggest that we
make a change so it would read, '

"the participants in the joint venture must
expénd at least twelve and a half percent each

of their individual grant.”

* T agree with Esther, I think it would come -~

MR. WALLACE: If you struck it, that's
what you'd get. I don't know if that’would“be a problem,
or pushing the money from one program to another would
be --

MS. BERNSTEIN: The only reason I can
support it is bec“ause I can see where there would be a
situation where the economy ~- in providing a support
system coterminus adjacent service area in the support
mechanism, but because of the various bar associatiocons in
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their various areas, I don't want to put all of the
emphasis in one area, in terms of expenditures,

MR. WALLACE: It's not a question of
where it would be spent, it's a question of whose bank
account it would come out of, If you worry about
emphasis within the area, look over on the top of the
next page.

MS. BERNSTEIN: I understand this
provides an opportunity to involve private attorneys, but
that does not =- I don't think you would have to say the
same situation if ydu're going to have a commitment for
the progtam.‘

- MR. WALLACE: You got a commitment from
the proéram jointly to spend an X amount of money, and
our Office Appeals Service has to approve it, and our
Office Appeals Service has to approve it and make sure
there's a real opportunity. I mean four is not here just
as it is here, to make sure that we're getting a fair‘
spread throuéhout the entire joint service area, and
presumably if we approved it, we would be getting some-
thing representing a fair spread, and I'm not sure why it
makes a difference what the money comes out of, if it
comes out of one program or another program, but I am

willing to be convinced on that.
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MR, MENDEZ: I don't think we need
that, I think that complicates the regulation because if
we take it out, each one has the duty to do that.

MR, WALLACE: Each one has the duty to

spend twelve and a half percent individually. They don't

‘have the flexibility to have one participant spend twenty

percent and another spend five percent, that way they can
conclude they want to jimmy their money around, maybe
they don't want to Jjimmy their money around.

MS, BERNSTEIN: I think that goes
against the overall purpose, I could not support that.
I think that we should strike it,

MR. WALLACE: Esther has another
proposal to make.

ESTHER LARDENT: I hadn't realized that
striking that would create that problem, because the

situation I'm looking at is the DSS conversion project.

There's no reason why when, for example, you are already

spending twelve and a half percent of the funds in an
area going ~~ you have more than that going -- you are
going to acquire above and beyond that., I think that was
the concern in particular of D35, I don't know if --

MR, WALLACE: Hold on. A committee

member would like to speak.
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MR, SMEGAL: I would suggest that sub-
section 2 read,
"Projects expended by each recipient engaged in
a joint venture are to be credited to set aside
at least twelve and a half percent of the basic
field award of each recipient.”
Isn't that what we're doing?
MR. WALLACE: No, that has the same
effect as striking it, If S(ou want to let them jimmy the

funds back and forth, I know you don't, and I may be con-

.vinced of that eventually, but somebody may have language

to jimmy it back and forth,
| THOMAS BOVARD: How about this,
"The recipients involved in a joint venture must
expend at least twelve and a half percent of the
aggregate of their basic field award on PAI."
MR. WALLACE: That does it.
THOMAS BOVARD: Taking Lea Anne's
approach,
"Each of the recipients involved in the joint
venture must expend at least twelve and a
half percent aggregate of the basic field
awards on PAI." |

MR. WALLACEF: 1It's the same -~
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THOMAS BOVARD: You put in each of
the -~

MR, WALLACE: Give me the language ﬁe
started with.

THOMAS BOVARD: "The recipient involved
in the joint venture must expend at least twelve and a
half percent of the aggregate of their basic field award
on PAIL."

MS. BERNSTEIN: "The participant in the
joint venture must provide to the expenditure at least
twelve and a half percent aggregate of the basic field
awafds and recipients in the service areas of each
recipient involved in the joint venture."

MR. WALLACE: Well, I don't know how
you decide where it's being spent. I mean, the whole
point of having a joint venture is to merge in the neigh-
borhoods and how do you decide what neighborhood and what
money is being spent. Maybe the auditors will be able to
do that. It's not obvious to me.

| MS. BERNSTEIN: If you have a compen-
sated model, then you obviously would involve the attor-
neys equally in both areas. Now, if it's a pro bono
situation -- in other words, what I am not wanting to

encourage is a situation where in one service area an
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attorney is encouraged to do pro bono work and there is

no compensated model available, and therefore they expend

only five percent, where in the adjacent area they have
an Adjudicare program that exceeds twelve and a half

percent by seven and a half percent and utilizes that

" much money in their Adjudicare model and they get the

other department to agree and they're in compliance
because they're adjacent.

MR. MENDEZ: I have a question., I
understand what you're saying, but what do you want to
do? Would that appropriation fall within the waiver
p?dvision?

MR. WALLACE: No, because what we are
doing is permitting the money -- the money is getting
spent, it's not a waiéer. The amount of money that is
committed -~ the twelve and a half percent total amount
of money committed to a particular area is being spent on
PAI in that area; you're not waiving anything,

MR. MENDEZ: But you're waiving as to
the programs -- .

MR, WALLACE: You're permitting
programs to set up a joint venture,

MR, MENDEZ: But you're waiving one

program --
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MR, WALLACE: If you want to loock at it
that way, okay, but I don't care if it's a joint venture
under waiver, the question is what do you want to do with
it., Mr, General Counsel?

TERRY DUGA: I think the problem may be
the word adjacent, as I recall it originally in the joint
venture agreement, it was where programs did overlap at
least, or were coterminus.‘ You had a guarantee it was

going to be spent in that particular area, As I under-

stood what the policy was to be, we were granting an

exception as to one prqgram's expenditures of twelve and
a half percent, but the expenditure would be in an area
which at least was overlapping, if not coterminus. The
introduction of adjacent raises a whole different
problem,

MR, WALLACE: But you can have a much
bigger area with much greater potential for --

TERRY DUGA: You run the risk of every-
thing being spent in one area.

MR, WALLACE: I understand that.

TERRY DUGA: If I may add one other
thing. We have to lbok at it as a whole, because each of
the four provisions that are enumerated in B must be
met, Field Services has to approve. We must have the
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expenditure, whatever the language comes down there so
the twelve and a half percent is met. Each éartiCipant
must be a bonafide participant, It is not just someone
else expending all the money. I have to be a bonafide
participant, and it has to ‘be available across all the
service areas. If it's all going in one area, and
someone is going to take the benefits of that, it doesn't
meet those criteria., It's not going to be approved.

MS. BERNSTEIN: How about the change in
two, removing adjacent, and saying that the joint venture
must extend at least twelve and one half percent of the
LSC basic field awards of each of the recipients
involved?

MR. WALLACE: That's another way of
saying what you want to do, to require each recipient to
spend twelve and a half percent of his budget.

MS. BERNSTEIN: If they want to waive,
then they go through the waiver procedure, but that thgy
don't try to get something waived by calling it a joint
venture.

MR. VALOIS: Mr. Chairman, Mr, Mendez
and I are going to attend to our social obligatiéns.

MR. WALLACE: Frankly, I can't see any-
thing wrong as to what has been suggested, and my motion
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is going to be subject to being corrected between now

‘and =~ I'm willing to be convinced, and this is the first

time it has come off, and I want to get a recommendation
to the Board, and I'm willing to be convinced to the
contrary. I would put in adjacent, and I would demand
two to use the language that Mr, Bovard read to us to say
that you pull the money, and the twelve and a half is
being spent in total, and that's okay. ©Now, that's going
to be my motion,a; in the Board book,1614.2, and exactly
as it is here with those changes., Mr. Bovard, if you
would read the language of my motion to --

MR, BOVARD: "Recipients involved in the
joint venture must expend at least twelve and a half
percent, 12.5%, of the aggregate of their basic field
awards on PAI.,"

MR, SMEGAL: Assuming that they're not
going to do anything else with PAT,

' _ MR. WALLACE: No, I don't think it says
that at all. It says that the recipients, taken together,
must spend at least twelve and a half percent of their
total grant, and it doesn't say you have to spend it in
the joint venture, it doesn't have to be spent on PAI,
that was the language Tom used, doesn't say spend it on

the joint venture on PAI in some form. They don't have
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to put it in the joint venture, but they do have to spend
it all. That's my motion; is there a second?
MR. SMEGAL: Other than putting it in,
that is redundant, we already put it in sub-section 1.
MR, WALLACE: In sub-section 1, we say

every recipient has to spend twelve and a half percent of

- its grant, In the joint venture section we are saying if

you're in a joint venture and it has been approved, you
may not have to spend the twelve and a half percent of
your grant. All the joiﬁt ventures-together have to make
the twelve.and a half percent requirement, not o¢ne Jjoint
venture. If they spehttenpércentandan@therjoint ven-
ture, they spent fifteen percent, and as long as it comes
out to twelve and a half percent, you meet the require-
ment.,

MS. BERNSTEIN: Why do they need to go
through the waiver proceedings?

‘ MR. WALLACE: They wouldn't need to go
through the waiver proceedings because they have it ap-
proved, it‘s.been approved by the Office of Field Ser-
vices, that is a waiver proceeding, a different kind of
waiver proceeding.

MS. BERNSTEIN: That's exactly what I'm

saying. Why is this here and not at a waiver proceeding?
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MR. WALLACE: I will put it anywhere
you like.

ESTHER LARDENT: May I speak as to the
history. Very quickly, the original instructions had
this language in it, the revised language in it, and it
was just summarily dropped, and no one in the General
Counsel's office or in the Field Services Office could
understand why., Essentially what you are doing -~ now
you have a hard and fast minimum, and encouraging cooper-
ation, in most circumstances you are talking about the
joint bar ventures, which are some of the strongest pro
bono programs in the country, and I think it was a situa=
tion that was dropped without any rationale, and T will
encourage you to continue dealing with it in the way you
have, because really it's a special situation,

MR. WALLACE: A question has been
called, my motion is to amend and adopt 1614.2 as it is
in the Board book with the amendments that I have dic-
tated in the record and, addiﬁg the word adjacént, and
changing D to the way Tom dictated that. That's the
motion, all in favor of that motion say "Aye."

MR. SMEGAL: Aye.

- MR. WALLACE: Aye, Opposed?

(No response,)
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MR, WALLACE: All right, 1614.2 is
adopted. Frankly, I would move —-- I've got 1614.3 going
all over several pages, but there is only one change that
I would make, and that is the ethical requirement,rand
that's page twelve, which is the last thing:

"All records pertaining to recipients' PAI require-
ments should be made available."
Somebody suggested that that could have an ethical prob-
lem, and that is right, and I would change it this way:
wAll records pertaining to the recipient PAI require~
ment which do not contain client confidences or
secrets as defined by applicable state law shall be
made available."
Tﬁat is the only change I would make in 1614.3. That is
the only change, and secrets and confidences don't have
to be disclosed. I haven't got anything else I want to
change in 1614.3. Before I put that in the form of a
motion, I would ask members of the committee if they've
got anything else that they want to change in there,

MS. BERNSTEIN: The only thing that I
am concerned about is under D4, I think, on page six:

"Access by private attorneys to LSC recipient
sources, indluding those of LSC national and state
support centers, that provide back-up on substantive
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and procedural issues of law."”
That is something that should be provided to private
attorneys. Now, the concern here is that I don't want
some sort of é finder's fee or a technical assistance fee
being charged by the local program, and facilitating a
relationship between the private attorney and state and
national support systems, to be charged off as private
attorney involvement, and we talked about this earlier,
and I don't think there is any necessity for the
language, but I just wanted it clear iﬁ the record that
this is something-<that is something to be pro&ided
directly from the state of national support to the
privaté attorneys who are providing the services, and it
is not meant as an encouragement to utilize or facilitate
thc;se services as a way of meeting their twelve and a
half percent requirement.

MR, WALLACE: Witﬁ that statement made
with the legislative history, the Chair concurs, for what
it's worth, Are there any other thoughts about changes in
1614.3? I would move 1614.3 as printed in the Board book
with the additién that I picked up -- I will dictate
again., This is the change that I would make in 1614.3,
still on page twelve, and I think it's E sub-4:

"All records pertaining to a recipient's PAI
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requirements which do not contain c¢lient con-

fidences or secrets as defined by applicable"

state law shall be made available for inspec-

tion review by LSC auditors and monitors during

regular business hours."
That's the only change that my motion contains from the
Board book, and, adopted in that Board book with that
change, Ié there a second to my motion, first? There is
a second, Mr. Duga?

TERRY DUGA: I may be getting a little
picky, but on page 40 we forgot to delete the change,
it's technical in nature, |

MR. WALLACE: On page 40.

TERRY DUGA: 1In point 2C you left out
something.

MR, WALLACE: Well, my motion was as it
is printed in the Board book.

TERRY DUGA: I misheard you, sir.

MR, SMEGAL: Do you want something
else§

TﬁRRY DUGA: No.

MR. WALLACE: 1Is there any further
discussion on sub-~section 3? All in favor say "Aye."

All opposed say "No". All right, that section is
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adopted,

_On four, the ohly discussion we've had
is that I like it and Mr, Smegal is scratching it out,
and we will have to vote on it. I would move the adop-
tion of 1614.4, exactly as printed in the Board book, If
there is a second, Mr, Smegal may have an amendment to
that. 1Is thére a second for the adoption of 1614.4 as
printed in the Board book?

MS. BERNSTEIN: T second it.

MR, SMEGAL: I will move to amend by
deleting from sub-section B of 1614.4, the added language
starting with the underlined word "and" and ending with
the word "response", for the reasons stated by our panel
and members of our panel,.

MR. WALLACE: All right, is there a
second to that amendment? Hearing none, the amendment
dies.for lack of a second. The main motion on the floor
is the adoption of 1614.4, as printed in the Board book.
Is there any further discussion; if not, we will go ahead
and vote, In favor say "Aye."

MS. BERNSTEIN: Aye.

MR. WALLACE: ' Opposed?

MR. SMEGAL: No.

MR, WALLACE: 14.4 is adopted as in the
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Board book.

All right, that would take us up to
litigation funds., I would move its adoption as printed
in the Board book. 1Is there a second?

MS, BERNSTEIN: 1I'm going to ask a
question relating to Esther's statement regarding C2. 1Is
that right?

MR. WALLACE: Yes, you're right., You
have it right,

MS, BERNSTEIN: C2, that the private
éttorpeys, "Prior to initiating their action in the
matter, it's requested of the recipient to édvance
funds;“ I wonder if there's some way to reword that a
little bit in order to simply say that by the local
practice, or, you know, something that on a regular basis
certain funds will be reimbursed,

JAMES MARTIN: I've got some language
that I think would cover --

MS. BERNSTEIN: I don’t want to get
carte blanche,

MR.- WALLACE: I understand your $2.40
problem and I apologize for forgetting it, You've got
some language?

JAMES MARTIN: Yes, The suggested
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language would be to advance funds or expend suéh funds
in accordance with the schedule pieviously approved by
the recipient, The way that operates in our prograﬁ, we
have a schedule of costs that attorneys are allowed to
advance without getting prior approval. It includes
certified copies, some long distance telephone charges --

MR, WALLACE: | Where would you put that
language?

JAMES MARTIN: I wouldput it fight at
the end of C2. I am saying that the private attorney,
prior to initiating action in a matter, will request the
recipient to advance funds or expend such funds in accor-
dance with a schedule previously approved by the
recipient. 7

MR, WALLACE: Would you read the
language back to me, in C2?

TERRY DUGA: ™A private attorney either
prior'to initiating an action in the matter will request
the recipient to advance the funds or has expended such
funds in éccordance with a schedule previously approved
by the recipient's governed body."

MR. WALLACE: You'put "either" in the
wrong place. It ought to be, "either has requested -- a
private attorney prior to initiating an action in the
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matter either has requested —--"
| MR. SMEGAL: Why do we need either at

allz

TERRY DUGA: "In accordance with a
schedule previously approved by the recipient.”

MS. BERNSTEIN: Is that a friendly
amendment?

MR. WALLACE: That's a very friendly
amendment, and I am embarrassed that I did not remember
it from my notes, Okay, that motion has been made and

seconded with the language we just worked out, 1Is there

any further -discussion of 1614.57?

TERRY DUGA: As a technical matter, I
believe 1607 is governed body, rather than governed
board. |

MR. WALLACE: Yes, I think it says body
instead of board. Okay, any further debate on this
section? All in favor say "Aye."

MS. BERNSTEIN: Aye,

MR. WAﬁLACE: Opposed? All right, five
is adopted. Now, we're into waivers. I would propose
the adoption of the waiver section as is, except I would
add as C5 of Mr, Nusbaum's proposal which was given to me

earlier today, and I would move from 5 down to 6, and I
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would say one other thing. Mr, Housman had some language
that made some sense to me, Let's see if I can get a
draft of it, TIf you go on down, he gives the reason, and
if the information is insufficient, you tell them in a
hurry so they can do something about it, and does anybody
from OFS think it's too burdensome to give a reason if
you decide to turn something down? 1Is anybody from OFS
here? 1Is there a problem, John?"

JOHN MEYERS: All it means is that when

we send them back, if we disagree, we explain why, we do

that anyway, so there isn't any harm to the regulation,
We send it back and we say well, these are our reasons,
this, this, and that, and we can start one of those paper
mill things -- if you mean we should explain rationally
why this doesn't fit within one of the six or seven
criteria, there isn't any problem with that. The other
part of it is open to interpretation problems. If we
look at it, and, you know, have a request, that's fine,
if we don't have enough information we will get back with
you as quickly as possible. What is usually done is that
they're brought in, they're processed and a conclusion is
granted, or .turned down or well,.we're not quite sure for
one reason or another, We ask for additional information

when we are undecided for one reason or another, when we
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ask for information we are undecided, so there could be
some problems with the second part of that,

MR, WALLACE: Well, the thing is that
the staff draft says, you_know, you got a thirty-day
deadline on this, which I.think is reasonable, and, vou
know, it is certainly hortatory if you are going to need
more information, then your response should be, we need
more information -- if you don't make some response
within thirty days, you just grant it?

JOHN MEYERS: Right, I was in discus-
sion with the officers of General Counsel and because of
the feeling that people wanted some security, they
wouldn't take forever in the process, I believe that we
can process this within thirty days and if we mess up,
it's tough luck for us, not for them,

MR, WALLACE: My motion would be to add
Mr. Nusbaum's language where I added it, and to use Mr.
Housman's version of section 1614.6F, instead of the,one
in the Board book, and that basically says, "Give them an
explanatibn and if you need information tell them to get
it." So that would be and is my motion with regard to
1614.6, as on page 254 of our book.

TERRY DUGA: There is a problem that we

have. There are two types of waivers. One, under C,
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which is an OFS matter, and one under D, whi;:h is an
audit --

MR, WALLACE: Product matter,

TERRY DUGA: And the time limit only
deals with sending everything over to OFS,

MR, WALLACE: I think the appropriate

.language is pretty simple. What we are saying is that

all waiver requests shall be addressed to the Office of

Field Services, or to the audit division as appropriate

"under the preceding portion of this section. Maybe

that's not the best language in the world, butlwhat we
are saying is that any waiver sought under B'goes to OFS,
and D goes to the audit division, 1Instead of saying OFS
you would say -- yes, the corporation shall make a
written response.

MS, BERNSTEIN: We've got thirty days

after the waiver request comes in, are we presumed in any

. sort of non-compliance --

MR. WALLACE: Well, that to me, that's
over in the next section, and if you sent in a waiver
within the year —- the motion is to adopt section 6 as in
the Board book with adding Mr. Nusbaum's language, adding
Mr. Housman's revised language, and so adopt it., 1Is

there a second to that motion?
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MR. SMEGAL: Second.

MR. WALLACE: 1Is there any further
debate? All in favor say "Aye."

MR. SMEGAIL: Aye,.

MS. BERNSTEIN: Aye.

MR, WALLACE: Opposed? That motion
passes, We are up to section 7, Failure to Comply, |
We've got to make some changes on here because of what we
did about the twenty percent, so what has to come out of
here begins on line 2:

"Also fails to close at least twenty percent of

its cases through private attorney representa-

tion in any contract year."
That is going to come out, on the motion that I'm going
to make., It should read,

"Or receives a waiver of part, p-a-r-t.,"
You've got a grammatical problem. What this says is you
fail to ask for good cause for a waiver, you ask for a
waiver and don't get it, or you receive a partial waiver,
and you don't come up with the part you were supposed to
spend, then the amount that you ﬁissed is added on that
next year, and there was some languége left out there.
So on line 2 of sub-section B, after the comma, it should
be "or receives a waiver for part of the PAI
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requirement,” Now, I know there are different views on
this one, but what I'm going to do, to get it for us, is
to move the adoption of 1614,7 as in the Board book with
the deletion in A that I just read and the addition in B
that I just read and if I get a second to that, then we
can debate any amendments,
| MR. SMEGAL: I will second it.
MR. WALLACE: What I deleted in one,
starts on line 2, after the word part, start deleting,
and,
"Also fails to close at least twenty percent of the
cases through private attorney representation in any
contract year."

That was already tied to the first part that we deleted.

MR. SMEGAL: - So it reads,

"If a recipient fails to comply with the expen-
ditures required by this part and if a recipient
fails with good cause to seek a waiver."

MR. WALLACE: That's right. That's the
motion before us. Does anybody else have any further
language?

MS. BERNSTEIN: Yes, I would like to
amend that motion by striking two field programs out of

the second and third lines,
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MR, WALLACE: Let me second that, for
purposes of debate. I want the staff to explain to us --
as Chairman, I have correspondence with the staff about
this, and there was some thought as I understand it, and
there would be some problems in giving this money out in
a hurry to anyone in the field program, but maybe I was
wrong.

THOMAS BOVARD: I didn't draft this
provision, but I don't have any problem with --

| MR. WALLACE: The real problem is the
original languaée, as I remember Ms, Bernstein said we
would get it prior to the attorneys, in the delivery
area, and if you strike field programs it is not as
limited as it was before, as a matter of fact, it's wide
open.

MS. BERNSTEiN: Then everybody could
compete, The reason that I am favor of that is that
we've already gone through the possibility of a joint
venture, which we already have the possibility of a joint
venture, we have the possibility of a waiver provision,
and this is only if the -- basically if the local
programs have not complied in any of the senses, and I
say that at this point we make an effort to get the funds
out.
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MR, WALLACE: By striking the field
programs this could go anyplace.

MS. BERNSTEIN: Right.

MR. WALLACE: There are several
comments from the floor on that so this gentleman had his
hand up first. Identify yourself.

MICHAEL LEONARD: My name is Michael
Leonard, I am from Chicago, and if the program in Chicago
did not cbmply, and you took some of the funds away,
could the money go away to a program in San Francisco?

MR. WALLACE: It could go énywhere,
with either language. -

ESTHER LARDENT: My coucern-is with
respect to remedy., What my own sense is is that you are’
c}eating a business incentive for programs that are
having difficulties with complying, and you are penal-
izing clients in that program so éﬁat -~ what you are
saying is that if the program- does not meet the twelve

and a half percent requirement without any allusions to

"other remedies or assistance, technical assistance, you

are going to femove that money and put it up for competi~
tive bid. What that means to me, in terms of the private
bar in that area and the clients in that area, they're

losing the advantage of that, and it seems to me that if
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you're going to do this sort of thing that the remedy,
indeed, would be working on an acceptable plan:for ufili-
zation of that money, so that it continues to benefit the
clients in that service area and so that you don't have a
problem with a program that is not in compliance.

MR, WALLACE: The only funds that get
withheld under this section are from people who don't
meet the requiréments and don't bother to ask for a
waiver. It's a limited group of people, I hope it's
going to be a zero group of people,

'ESTHER LARDENT: Again, what you're
doiné, you'fe not teaching them anything by this. I mean

it's a wholly negative situation, with no incentives, and

- the people that will be harmed in that area are the

clients of that program,

MR, WALLACE: I understand, and there
are only two things that someone can do in a regu‘lation,
and we're going to hire, if we haven't already, a PAIL
coordinator, full-time, on staff. I-am-fully conscious
that we need to @o positive things, but there's only so
much education you can do with a code of regulations, and
we want to do that., This penalty applies to a very
limited class of people, the people that didn't do it and
didn't bother to tell us why, and as far as penalizing
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the people in the local area, anybody that doesn't, and

doesn't know why for two or three years in a row, as

far as I'm concerned, is going to be getting out of this
business, because I'm going to get another provider that
will take care of the clients, and it's a small problem
and a short range problem, but anybody that persistently
comes under Section A is somebody we need to look at |
replacing. _

MS. BERNSTEIN: Are you cdnsidering a
friendly amendment?

MR, WALLACE: Well, since somebody
seconded my ﬁotion, I'm not sure that I can do it, but we
will vote on it.

MS. BERNSTEIN: Lorain seconds it.

MR. WALLACE: Okay, we got a second on
the motion, but we will have to vote on it separately.
Mr, Smegal?

MR. SMEGAL: I will accept her amen-
dment, but I would like to make an offer,

MR. WALLACE: Well, I tell you, if you
accept it as a friendly amendment, we won't have to vbte
on it,

MR, SMEGAL: I will accept it. Now,
we've got a motion that I'd like to amend, that I'd like
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to add in the same sentence, further on, for use in
providing legal services, the words, fin the recipient's
area", and also after "through", the word “other".. So
that this recipient couldn't come back and get their
money back, but other recipients in that area - or
others could receive the money:
"Any funds withheld by fhe corporation pursuant
to this section shall be made available by the
“corporation to start these field programs for use
in providing legal services through other PAI
programs.”
'MS., BERNSTEIN: I would like to second
his motion.
- MR. WALLACE: We've got a second and
this almost takes us back to where we were on the last
draft. Mr, Duga?
TERRY DUGA:; If I can add a technical
word before service area?
MR, SMEGAL: Sure,

JAMES NEUHARD: I have just one

- gquestion, I need a grant and I'm in the service area,

I'm grantee, too. What happens in the second year when
the program comes into compliance, what happens to that,
say there's $10,000 involved, I've got it, and now we're
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in the second year, does that go back?

MR, WALLACE: .Yes —--

MR, NEUHARD: Hacking these things up
is not easy. You put all this appartus up, now you have
to dismantle it,

MR. WALLACE: That's why I had problenms
with the language and as much as I hate to stand in the
way of Bernstein-Smegal litigation, it looks like --

MR. NEUHARD: The problem thefe is the
same one you have in a lot of other cities, |

MR. WALLACE: There are lots of ongoing
programs where the money can be spent. I mean if
somebody can come in --

MR. NEUHARD: Well, that's a different
amendment.

MR. WALLACE: Read the Bernstein-Smegal
language, beginning with "any funds".

| MS. BERNSTEIN: "Any funds withheld by
the Corporation pursuant to this section shall be made .
availablé by the Corporation for use in providing legal
services in the recipient service area through other PAI
programs."

That simply means that we have a chunk

of money, whatever was not asked for a waiver, but that's
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the only amount of money that we're talking abhout, is

non-compliant, non-asked-for waiver, that that money is --

~we published in the newspaper and whatever we want to

publish, and we've got money out there to serve clients
in this geographical area.

MR. WALLACE: But that really limits
yoﬁ on where the money can go, I mean if somebody is
$25,000 under, you'ée got to take that $25,000 out of the
program in Chicago and give it to somebody else in
Chicago, you've got Mr, Neuhard's program of start—up
costs, you might be able to take that $20,000 and put it
in Detroit, and have it put to good use.

MS, BERNSTEIN: It's made available in
the géographical area. |

JAMES MARTIN: If you can't benefit the
clients then you just say you can't benefit them,

MR. WALLACE: Okay,'we've got a motioﬁ
bn the floor, do we have any more discussions on the
floor? Are we ready to vote on 1614.7 as amended by the
committee? All in favor say "Aye."

MS. BERNSTEIN: Aye.

MR, SMEGAL: Aye.

MR, WALLACE: Opposed?

(No response.) 170
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MR, WALLACE: All right, then I'll make
a general mofion that this regulation as adopted section
by section here today, be recommended to the Board for
adoption, 1Is there a second?
| MR. SMEGAL: Second,

MR, WALLACE: All in favor say "Aye."

MR. SMEGAL: Aye,

MR, WALLACE: Opposed?

{No response.)

Mﬁ. WALLACE: Now, one other thing, and
this is in the way of an announcement, for members of the
committees and for anyone else who is here, this is not
on the agenda, but I've asked Mr. Bovard to prepare a
regulation that would implement the set-off provision of
the question of cost instruction, and we've got two

versions of it out there, and we're going to give it to

the members of this committee and we will publish it

eventually., We're not trying to do anything, we're not
trying to sneak up on anybody, but I just wanted to put
it on the table this month and at some point, if we like
what we're doing, publish it for -- consider it formally,
We've got copies of it here.

THOMAS BOVARD: Just for the record,

for people who pick it up and look at it, the first
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section of both versions stops after the words "basic
field grants", and it should continue saying, "This part

seeks to avoid an unnecessary disruption with delivery to

" eligible clients." There's a séntence that has been left

out, somehow.

| MR. WALLACE: This is not a proposal,
this is going to be a discussion draft for the members of
the committee, and for anyone else who wants to discuss
it. The chair will entertain a métion to adjourn.

(Proceedings concluded at about 6:45

p.m)
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“that the same was thereafter reduced to typewritten form

under my supervision by means of computer-assisted transcrip-

STATE OF MICHIGAN

COUNTY OF WAYNE

I, ELIZABETH E. MONTGOMERY, Notary
Publiic, in and for the State of Michigan, County of Wayne,
do hereby certify that I reported stenographically the foregoling

proceedings at the time and place hereinbefore set rorth;

tion; I further certify that this i1s a ftrue record cf the

foregoing proceedings.

ELIZABETH E. MONTGOMERY, RPR, CSR~2230
Notary Public, Wayne County, Michigan

My Commission expires: 9-9-87
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graphically and that the attached pages of transcript is a

true and accurate transcription of my stenographic notes so

taken.
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