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PROCEEDTINGS

CHAIR BATTLE: Good morning to everyone. We’re
going to go ahead and get started. We have at least one
housekeeping matter that we need to take care of before
moving on to what we have identified as our agenda for today.

Bill mentioned to me that after we had given
consideration to 1604 yesterday, that we did not make an on
record determination as to precisely what we needed to do
with it. So at this point, I would be willing to entertain a
motion which establishes where we are with regard to 1604 and
what the next step is.

MOTTITON

MR. McCCALPIN: Madam Chair, I move that this
committee approve for publication Part 1604 as revised
yesterday subject to a final edit by you and the usual
circulation to the Board, giving them an opportunity to
interdict publication if there is any serious problem with
it.

CHAIR BATTLE: Is there a second?

MR. BROOKS: Second.

CHAIR BATTLE: Okay. It has been properly moved
and seconded that we go forward with 1604 for publication,
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subject to a final edit and review by the Chair and
circulation to all the Board members prior to publication to
determine whether or not they have any strong objection to
it.

All in favor?

(Chorus of aves.)

CHAIR BATTLE: Any opposition?

(No response.)

CHAIR BATTLE: Motion carries.

MR. McCALPIN: Madam Chair, may I as a matter of
personal privilege make a statement whicﬁ I indicated to you
yesterday may be forthcoming? I‘m not sure that anybody --
but I and Laurie Tarantowiicz, with whom I have dragooned
into it, is interested in the fate of the bylaws of this
organization.

But I should'report to you that she did incorporate
into an integrated document those numerous changes which were
before this Board, I think, in July and caused the
consideration to be passed on to September and indefinitely
apparently thereafter. And as a result of that integration
of those amendments, a couple of other changes have occurred

to us.
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I think that a draft of the bylaws have passed from
this committee to the Board and that the matter is before the
Board for its consideration. And I suppose that any changes
that have come about would be offered at the Board level.
But I thought that as a matter of courtesy and because of
this committee’s initjal interest in the matter, I ought to
report to you what’s being done along those lines.

CHAIR BATTLE: Thank you for that report, Bill. T
did get a chance yesterday to look at some of those changes.
And the guestion, I guess, raised by not only just the
editing changes, but also their work, as Bill mentioned, a
couple of editing changes, is whether that’s a substantial
departure from our recommendation to merit our review or
whether, at this point, any recommendation that might depart
is something that the Board can at this point take up.

And I guess since it’s now in Never-Never Land
between our committee and the Board, that’s a determination
that maybe we can Jjointly make and decide how to resolve it
and get a final look at it by, at some point, the Board.

MR. McCALPIN: I will be glad to make those
additional changes which were beyond what was approved by

this committee in its transmission to the Board. I will be

Tliversified Reporting Services, Inc.
918 1611 STREET, N.W. SUITE 803
WASHINGTON, D.C. 20006
(202) 296-2929




10

11

12

13

14

15

16

17

18

19

20

21

22

glad to make those changes available to this committee when
it meets next week in Boston for your information, and you
can decide whether to take any action on them at that time or
not.

CHATIR BATTLE: Okay.

MR. BROOKS: Are they now available so that we
could have them today?

MR. McCALPIN: Not in any way that I can hand theh
to you.

CHAIR BATTLE: The only concern —-- we had to
publish an agenda for that meeting. I don’t know that for
the meeting next week, we would actually be able to take any
action on bylaws, because it has not been "noticed" or
anything. But certainly, I think the committee members ought
to individually get copies of it and if there is any concern
about it, just bring it to my attention. and then I’11 talk
with Bill, and we’ll decide when and how we need to take it
up.

MR. McCALPIN: TI’ll be glad to get those to you at

or before Boston.

CHAIR BATTLE: OKay. I think that’s fine.

Are there any other housekeeping matters that we
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need to address at this time?

(No response.)

CHAIR BATTLE: If not, then today, we have on our
agenda taking up first in a joint review Part 1610 and Part
1609 and then, in addition to that review, 1611. I suppose
we could take up 1609 and 1610 first and address any concerns
that we have about both of those regulations. Let’s start
with 1609.

1609 is contained under the Tab 4 in the meeting
book that we received prior to this meeting. And it pertains
to fee-generating cases. We should have in principal part
the language bolded that we changed in the last go-around. I
don’t see much that has been bolded.

" But in addition to that, if there are any editing
changes, I think we can present those at this time. Are
there any changes on page 1 of the comments?

MR. McCALPIN: Yes. The very last line says, "The
entire rule as revised is published for clarity and ease of

use." And, in fact, 1609.7 is not included in what is before

us. I don’t know whether the intention was that that would

be unamended, or it was inadvertently omitted.

MS. GLASOW: We have merged several sections and
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deleted Section 8, so I don’t believe there is a Section 7
anymore.

MS. PERLE: There is no Section 1609.7. Maybe we
need to make that clear.

MR. McCALPIN: There’s no indication in here that
1609.7 is being deleted. Then, there is also that paragraph
about Congressfs consideration that we referred to.

MS. GLASOW: Yes.

CHAIR BATTLE: Perhaps in the supplemental
information, we can explain the reorganization of this
section and how that has affected the number of sections and
the identity of sections.

MS. GLASOW: Okay.

' CHAIR BATTLE: Anything else on page 17?

(No response.)

CHAIR BATTLE: Page 27

(No response.)

CHAIR BATTLE: I just in purpose thought that we
needed to either add -- the revision in this section was made
_in response to concerns -- or the revisions in this section
were made —-

MS. PERLE: Yes. And the last word, I think,

Uiversified Weporting Services, Tnc.
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should be "unavailable" instead of "available."

CHAIR BATTLE: Okay. Yes. I had that checked off,
too. Anything else on page 27

(No response.)

CHAIR BATTLE: Page 37

MR. McCALPIN: Yes. About the middle of the page,
"Tn considering these revisions," the third line says, "would
track the statutory language and include any other similar
statutory benefits." And I don’t think the body of the
regulation really purports to include -- or it doesn’t do it
in a very explicit way. Let me get to .2(b).

MS. PERLE: I think that it was changed to say --
the current rule just says the SS8I and SSA cases. aAnd I
think now, it says --

MR. McCALPIN: Hold the mike to you. Will you,
Linda?

MS. PERLE: Now, it says, "An eligible client is
seeking only statutory benefits, such as subsistence benefits
under" -- so it does leave some room to include some other
things.

MS. MERCADO: Where are you at?

MS. PERLE: I was looking at page 11.

Diversified Reporting Services, Inc.
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MR. McCALPIN: It seems to me that the "such as" --
it doesn’t seem to me it goes as far as the language on page
3, talking about "any other similar statutory benefits
cases." I would think that either you modify page 3, or
somehow or other, you do maybe an "including but not limited
to" or something of that sort to make it more expressive,.

MS. GLASOW: Okay.

MR. McCALPIN: Also, I think that if you turn to
page 11 and that definition, it does not pick up the
statutory language "and appropriate private representation is
not available." The statute says, "only statutory benefits,
such as subsistence under subchapter 2" and so on, "and
appropriate private representation is not available" is a
part of the statute which has to do with fee-generating
cases. And that clause is not contained in (b).

MS. PERLE: I think that the intention of this was
to sort of deem appropriate private attorney representation
was not available in those kinds of cases, but we’ll
certainly look at that.

MR. McCALPIN: 1007(b)(i) --

CHAIR BATTLE: 1I‘’ve just got a gquestion about that,

Bill, before we move on. Isn’t that part of the overall rule
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with regard to accepting cases in any event, so that you
wouldn’t necessarily have to be included in each
determination? In other words --

MS. MERCADO: It’s in the definition part.

CHAIR BATTLE: Yes.

MS. MERCADO: That’s the end of the paragraph in
1609.2 definition, the fourth or maybe fifth line, "or for an
opposing party that is sufficiently large to attract private
counsel."

Then, you’ve got all these different categories
underneath it which deals with that whole issue of not being
able to find counsel for these kinds of cases. It would seem
that that would cover the point in the statute, the private
counsel.

CHAIR BATTLE: That’s what I’m saying. VYes.

MS. MERCADO: Because it covers all of those
categories, not just the Social Security case.

MR. McCALPIN: The "private representation not
available” is not limited to Social Security cases in the
statute. I’m looking at Section 1007(b)(1) of the statute.

MS. MERCADO: I don’t have the statute.

CHAIR BATTLE: I guess what I’m saying is, if you
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look at 1609.2 in the definition and where you’re defining
"fee-generating cases," part of it says, "undertaken on
behalf of an eligible client by an attorney in private
practice or from public funds or from opposing party that is
sufficiently large enough to attract private counsel.”

211 of that, in my view, inherently indicates that
private counsel would be unavailable for this kind of
representation.

MR. McCALPIN: I have trouble reading that into it.

MS. GLASOW: We had that language in here earlier
on, but we took it out when we restructured it. And we felt
putting it this way made it more clear, whereas before, the
way it was worded, we were also having to define when
appropriate representation wasn’t available.

And it became almost a two-step affair in trying to
decide whether something was, indeed, a fee-generating case
or whether representation was available. And we have
restructured the whole rule. We felt this made the whole

situation more clear by putting that idea in the definition

and then listing those cases that could or could not be

undertaken.

MR. McCALPIN: It seems to me that the regulation
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ought to mirror the statute.

MS. MERCADO: I just had an additional guestion on
when you’re defining the statutory benefits, the way it
reads, it seems almost limited to only the Social Security
cases.

MS. PERLE: The current rule does limit it to only
the Social Security cases. This language was put in at the
behest of the 1LSC staff to broaden it. The working group
proposal continued to limit it only to the Social Security
cases.

And the staff put in the "such as" languade. And
the purpose of that, as I understand it, was to provide for
those instances where there might be some other similar
statutory benefits cases --

MS. MERCADO: That would be my preference, because
then that would actually mirror the statute. Because the
statute doesn’t define the statutory benefits solely as
Social Security.

MS. PERLE: No, I understand that. If you look at

the legislative history and the regulatory history of this

rule, I think it’s quite clear that Congress intended those

to be covered.

Iliversified Reporting Services, Inc.
918 1671 STREET, N.W. SUITE 803
WASHINGTON, D.C. 20006
(202) 296-2929




10

11

12

13

14

15

16

17

18

19

20

21

22

15

And the original Board that looked at this didn’t
know of any other -- and I don’t know that we still know of
any other specific benefits programs that are set up the way
this is, where there are attorney’s fees provided. But I
think that the staff Jjust simply wanted to have a little bit
more leeway so added the "such as."

And I don’t know that in reality, it’s going to
make a lot of difference, because I don‘t know that there are
other programs.

CHAIR BATTLE: Programs that are such as the
existing program?

MS. PERLE: Right. I mean, clearly, there are
other benefit programs. The question is whether there are
other benefit programs which provide for attorney’s fees.

MS. GLASOW: And we thought it was worthwhile to
put it out for comment and find out if anybody knew of any
other cases.

MS. PERLE: That we might want to include
explicitly or that would come in under this language.

MS. MERCADO: Doesn’t ABA litigation provide for
attorney’s fees?

MS. PERLE: But it’s not a situation where it comes

Diversified Reporting Services, Inc.
918 1611 STREET, N.W. SUITE 803
WASHINGTON, D.C. 20006
(202) 296-2929




\w/

10

11

12

13

14

15

16

17

18

19

20

21

22

16

out -~

MS. MERCADO: 1It’s not a retroactive benefit.
Okay.

MS. PERLE: Tt’s not a retroactive benefit, and it
doesn’t come out necessarily from the client’s --

CHAIR BATTLE: Why don’t we do two things? One,
the concern that Bill has raised about that same section in
mirroring the statute is one thing I hope we can address.
and then secondly, the concern that Maria is raising about
whether the language by its terms is limited to Social
Security or more expansive -—- does what you’ve gotten address
that?

MS. MERCADO: I mean, she has addressed it, but I
don’t know that even -- maybe there’s another little phrase
that needs to go in that. I know it says "such as" and
then —-

CHAIR BATTLE: It gives specific examples.

MS. PERLE: Instead of "such as," we could say,

"including but not limited to," if you think that makes it

clearer.

MS. MERCADO: That would make it clearer for ne.

MS. GLASOW: Okay. That’s fine.

Diversified Beporting Services, Inc.
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MR. McCALPIN: That was the thrust of my first
comment.

MS. GLASOW: That’s right.

CHAIR BATTLE: "Including but not limited to" is
more precise.

MR. McCALPIN: Yes. And that is closer to what we
say on page 3 in the middle, I think.

MS. GLASOW: That'’s correct.

CHAIR BATTLE: All right. Anything else?

(No response.)

MS. MERCADO: So we’re going back and forth? 1Is
that what we’re doing? I’m just trying to figure out where
we are.

CHAIR BATTLE: It sometimes works if we do, because
the comments are really pertaining to the statute.

Edna?

MS. FAIRBANKS-WILLTAMS: One of the other things --
if you’ve got somebody that’s applying for veteran's
benefits, veteran‘’s benefits can be retroactive.

CHAIR BATTLE: Okay. And do the attorney’s fees
come out of in veteran’s benefits -~ the retroactive amount?

MR. McCALPIN: Yes.

Diversified Reporting Services, Inc.
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CHAIR BATTLE: If they do, than that is a good
point.

MR. McCALPIN: Yes. Although --

MS. GLASOW: The veteran’s cases are now getting
EGES fees, too.

MR. McCALPIN: Although the fee in veteran’s binet
cases is almost minute. I think it’s limited to $25 or
something.

MS. MERCADO: That has been changed.

MS. GLASOW: They changed that, but I’m not sure
exactly what the change is. But they are now getting EGES
fees, too. So --

MS. BERGMARK: Now, it’s 25 percent. It used to be
$10.

MS. PERLE: 8o now, it’s the same as the Scocial
Security? Well, then, we really should make it clearer that
they’re -- no, I think it’s probably true that a number of
veteran’s benefit cases won’t be covered in this. The cases
would be, but the clients wouldn‘t be eligible.

MS. BERGMARK: And in Social Security cases.

MS. PERLE: Right.

MS. FAIRBANKS-WILLIAMS: But the problem is, some
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of them are eligible, because some of them are so sick
they’re not working at all and have no money coming in.

MS. PERLE: But I think that what we’re suggesting
is the language that we’re suggesting would permit those
cases to be taken.

CHAIR BATTLE: Right. Thank you, Edna. That helps
to clarify why it’s significant to have "including but not
limited to" in how we construct Subsection (b).

MR. McCALPIN: You know, (b} also has the, I
suppose, contested provision at the end of it about "the
recipient does not seek the fee." 1Is that appropriately in
the definition, or is that more appropriately in the body of
the regulation when you talk about taking fee generation
cases?

I’'m not contesting at this point the guestion of
whether the recipient should take a fee or not, only the
question of whether that provision, which we’ll come to later
on in the body of the regulation, belongs in the definition

or whether it belongs more properly in the regulatory part of

the requlation, rather than the definition.

MS. PERLE: But it is in the regulatory part. And

so it may be just redundant.
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MR. McCALPIN: That’s my point. It is in the
regulatory part. That’s exactly right. And that, I think,
is where it belongs.

CHAIR BATTLE: 8o are you suggesting that we delete
the last portion of that sentence which begins --

MR. McCALPIN: As part of the definition, ves.

CHAIR BATTLE: "And the recipient does not seek or
accept any fee," the effect of which is to reduce the
client’s recovery below what the client already —-

MR. McCALPIN: Yes.

CHAIR BATTLE: Okay.

MR. McCALPIN: And instead, I would substitute the
statutory language which I have suggested before to mirror,
so that our definition mirrors the statute, 1007(b)(1i).

CHAIR BATTLE: Okay. Anything else on that?

(No response.)

CHAIR BATTLE: We can move on to page 4, which goes
on to really address the public comment issue that we

received some information on where you have some programs

that have contracted with the state to receive from the state

some portion of the benefits and how that ought to be

handlied.
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MS. PERLE: I would like to suggest in the third
full paragraph that starts, "A substantial number of
recipient project directors" --

MR. McCALPIN: Where?

MS. PERLE: On page 4, the third full paragraph
that starts, "A substantial number of recipient project
directors" in the fifth line =-- it says, "Despite the
legislative history." I think we should say "legislative and
regulatory history," which we gave to you the last time we
considered this. And I think it makes quite clear the
position of the original Board.

MR. McCALPIN: I think the regulatory history is
directly -- the present regulation is directly contrary to
general counsel’s interpretation of the statute and the
regulatory history.

1609.5 expressly allows a recipient to accept a
fee. "A recipient may seek and accept a fee awarded or
approved by a court or administration if the requirements of

1609.4 are met.” And they are met if it is a Social Security

case under 1609.4(d).

MS. PERLE: I think that -- go ahead, Suzanne.

MS. GLASOW: I was going what say, that’s in
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essence what we have been saying all along. Somehow, there
was an interpretation of this rule that precluded the taking
of attorney’s fees from statutory benefits. It isn’t clear
exactly how they got that. They got it mostly from the
history.

They meant to revise the rule to say that, but they
just didn’t do a good job in the language of the rule. And
we have really admitted that from day one, that the rule did
not clearly say what they intended to say. So I can’t argue
with you on the fact. Section 5 did, indeed, appear to be
saying one thing, and it’s not surprise that many of our
recipients --

MR. McCALPIN: I don’t think there’s any question
about it.

MS. PERLE: But did you read in the September
27th --

MR. McCALPIN: Yes.

MS. PERLE: And if you look at the regulatory
history that’s included under Tab 4 there --

MR. McCALPIN: Yes. I have read it.

MS. PERLE: I think it is so clear what the Board

intended to do with this rule.
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MR. McCALPIN: But the plain fact of the matter is,
the plain language of the rule permits the program to accept
the fee.

MS. BERGMARK: You know, it seems to me that we’re
at the merits.

MR. McCALPIN: Yes. That’s right.

MS. BERGMARK: So that however we argue the past
history, we perhaps should just debate that.

MS. PERLE: Well, I think that’s right, but I think
it’s —-

MR. McCALPIN: I think the problem is in referring
to the regulatory history, which is the way this question
arose, when yvou pointed to the language on page 4. And I
suggest to you that you don’t really want to say that the
regulatory history prohibits the receipt of a fee.

MS. PERLE: Maybe what we want to do is refer
specifically to this regulatory history, rather than
generically. Because I think that the discussion in the

Federal Register on Tuesday, August 1, 1978, clearly and

unequivocally states what was the intention of the Board,

whether the language that they included did or not. I mean

it does so much more directly and clearly, I think, than the
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legislative history. That’s my point.

MR. McCALPIN: Well, I hate to ally myself with
those people that say that legislative history doesn’t mean
anything. But when you have a provision which is directly
contrary to an alleged statement of intent, it seems to me
it’s the language of the regulation or the statute which
controls and not some amorphous statement about what they
were talking about.

MS. PERLE: I don’t think this is amorphous. I
guess that’s the difference in our view.

MR. McCALPIN: I agree with Martha, that at this
stage of the game, there isn’t any question. We’re going to
make it clear what the statement of policy is. aAnd I just
suggest to you that it’s a mistake to say that the regulatory
history is clearly in support of what we’re about to do.

CHAIR BATTLE: A couple of things. I think when
Roger McCallister was the project director who appeared
before us, he had also gone through very carefully and read

the statute and read the regulation and in part in his

presentation indicated his plain meaning reading of the

statute and the reg and on that basis proceeded in his own

program to take cases.
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However, as I understood his program’s approach, it
is in instances where the state has contracted with them to
obtain those benefits.

MS. PERLE: No. He has several aspects to his
program. Part of it is under state contract. And I think we
have said quite clearly and general counsel’s opinions have
stated that those are unaffected by this rule, because those
are not benefits that the client would receive, in any event.

CHAIR BATTLE: But the other piece that I recall
about that discussion was my raising the guestion, because we
had Roger before us telling us about the various programs
that he had, and he indicated maybe a half a million dollars’
worth of income to his program.

' MS. PERLE: Which would be affected by this change.
Yes.

CHAIR BATTLE: It would be affected by this change.
He was trying to —-- you say here, "A substantial number of
recipient project directors oppose this provision," trying to

determine and get some sort of feel as to where cother

programs are, as well, so that we can in constructing our

policy be able to take into account the implications for the

effect that it might have on existing programs who have
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likewise looked at the statute and looked at the reg and
taken the plain meaning of the two and implemented them in
how they have gone forward with accepting cases and taking
fees,

Do we have anything that gives us some guidance
with regard to whether or not there are any other programs
that are similarly situated?

MR. McCALPIN: Clearly, Linda Bernard’s program
does —-- Detroit.

MS. GLASOW: Yes, there is a handful of programs.

MS. PERLE: There are a handful that LSC knows
about over the years. But I don’t think it’s more than a
handful.

MR. McCALPIN: VYou’re probably right. I think
there are some others besides Kansas and Detroit.

MS. PERLE: Yes. There may be a couple of others.
But as I said, out of 325 programs, it’s 1 percent to 1 and-
a-half percent, 2 percent.

MS. WATLINGTON: And after checking, we take it
from that but not from the clients.

MS. PERLE: You take it from the state?

MS. WATLINGTON: Right, but not the clients.

Diversified Reporiing Services, Inc.
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CHAIR BATTLE: Pennsylvania takes it from the
state.

MS. WATLINGTON: I was not clear. When he was
saying, I thought it was -- but that’s the difference between
Pennsylvania and the gentleman that was here. They take from
the clients, but we don’t take.

CHAIR BATTLE: Let me just kind of follow up. Part
of what in structuring this was of concern, at least to me,
is to the extent that we may have five or six programs out
there, when we heard from Roger, his concern about us reading
1609 and 1610 in tandem was because we could cover in how we
structure the regulations structuring what we propose in such
a way that it wouldn’t have the adverse impact of him losing
that half million dollars.

MS. PERLE: By changing 1610 in a way that people
have been encouradging it be changed for a long time anyway.

CHAIR BATTLE: Right. Now, what about the other
programs, is my question. Are they also likewise, like

Roger, going to not have the financial impact if we take

those two regulations in tandem and structure them, or has

anyone looked at that? That’s just my concern.

MS. PERLE: I think the answer is that probably,
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nobody has looked at it directly. I would suspect that those
programs that are sophisticated enough to sort of set up
these kinds of systems would have outside resources that they
could use to fund it.

But I don’t know that for sure. And the only way
we can really find out is to put this out for notice and
comment and ask for comments from those programs that do the
cases in this way.

MS. MERCADO: The other thing, too, Linda, is that
while programs may hot have done some of the things that
Roger’s programs have done because of the contracts he has
with the state, does that mean that given the opportunity to
go ahead and take attorney’s fees, would they, in fact, do
that?

MS. PERLE: Yes, they would.

MS. MERCADO: Because it does give them the ability
to service a greater number of clients, especially in rural
areas or smaller communities where there aren’t as many
attorneys to take these kinds of cases, or they don’t want to
learn the whole process, you know, of federal litigation or
anything like that in Social Security casés, that they would

take it, but it would create some addition monies for Legal
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Services to do additional work.

MS. PERLE: T think, clearly, that there are -- in
the regs working group, there was a long discussion about
this. And this was again one of those issues which there was
not unanimity.

But the overwhelming majority of project directors
felt that as a matter of principle -- whether or not it would
benefit their programs financially, that as a matter of
principle, the Corporation should not adopt a rule that
permitted them to take fees out of their client’s recovery of
subsistence benefits, that while they realized that was sort
of an admission against interest, they felt that it was not
the sort of appropriate moral -- whatever -- I don’t know how
you want to characterize it -- thing for Legal Services’
programs to do with Legal Services’ Corporation money.

I think there was a general consensus that if they
did it with money from some other source that permitted it,
we’re not going to impose those values on other sources of

funding. But I will tell you that there were those who

didn’t feel that way, who felt, as vou indicated, that it

wouldn’t enable them to serve other people.

And while the particular individuals who were
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served and who had fees taken out of them would be less well
off, that they could use the money to serve other folks. So,
I mean, I think it‘’s clear that there is no total consensus
in this area. And even though there may be only a handful of
programs that are, in fact, taking the fees now, there are
others that would take the fees, were they allowed to take
the fees.

CHAIR BATTLE: Two things. One, I‘m going to let
Edna speak. And then, I really think that the comment ought
to be structured in such a way that we really make it clear
that we want to elicit some feedback on this particular issue
and particularly those programs that may be impacted.

We need to hear and know from them whether or not
-- you know, I would hate at this point for any regulation
that we have to result in some program out there losing a
half a million dollars’ worth of income. If we can at this
point on the front end lock at it and figure out a way to
structure, keeping our overriding determination with regard

to policy in place but in such a way that you don’t have that

impact.

MS. PERLE: aAnd I think that’s what we do with the

revision to 1610. But I think the only way to test it is
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long as three years to establish.

MS. PERLE: Right. So we have changed that. And
there is nothing -- and this rule specifically says that
Legal Services’ programs may take these cases, including the
veteran’s benefits cases. What it says is that you may take
them, but yvou may not take out attorney’s fees from the
recoveries. It does now say, at least in this proposed rule,
that you may accept reimbursement for your out-of-pocket
expenses.

CHAIR BATTLE: Okay. Martha?

MS. BERGMARK: I attended a meeting of the
Northwest project directors a couple of weeks ago and was
privy to a very lively, even heated discussion among the
project directors there about this issue. And they were
dealing with it prospectively.

None of them was in a posture where it was about,
you know, would this change something that they were already
doing. But they were aware that the Board was considering
this issue.

And the interests that were expressed were
expressed very strongly, on the one hand, that -- a concern

that the real sort of fundamental mission of the use of Legal
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Services Corporation resources was at stake here, that the
notion of somehow collecting money from clients as that was,
for some folks in the room, a serious inroad against sort of
a Fundamental value about what this funding was to be used
for.

On the other hand, there was clearly strong
pressure in a prospective way about, "Well, we’re out there
looking"™ -- in fact, this discussion came up in a
conversation about fund raising. And so that was the -- you
know, this key pressure to say, "We are looking for every
possible source of money we can get. Are there any limits on
that?" And for some, it was, "Well, maybe not. Maybe in
this instance, it’s okay to collect money from clients."

So I think it’s fine to say, "Well, we want to put
this out for comment," but I think the Board should recognize
that the signal that it sends on this is going to be
important, even at this stage. I personally come out on the
former end of that, that this is -- the notion of looking to
collect money from our clients is not the place we should be
looking.

And I know there are strong feelings against it.

People raised the issue of, "Well, are we going to lay off
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people, in terms of employees of Legal Services’ programs and
their opportunities to continue to work?" Project directors
are rightly concerned about that, as well.

So I would urge ~- yes, we do need to get further
information about this end. I think much more important than
the perhaps program or two that may be financially affected
already is the issue —-- the prospective issue of, is this a
place that we’re signalling programs, "Sure, go ahead. This
is one of the array of things you can look to to raise
additional funds."

And certainly, we want to encourage programs to be
creative about that. But I think this is going to raise a
heated discussion. And I would encourage coming out on the
side of keeping the policy the way the Corporation has
interpreted it now. I know we have this in clarity, but I
would urge clarifying it on the side of this is not something
we want to authorize and see what comments come in. But I
realize vou have a choice to make about that.

MS. MERCADO: You know, I have a very difficult
problem, because it concerned me that some of the folks had
said that, obviously, they didn’t want to meet -- they were

living off charging clients for what they do. And what that
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says to the general cadre of lawyers out there in the ABA is
that we shouldn’t be charging clients, either, in the private
sector. And so --

MS. BERGMARK: The poor clients.

MS. MERCADO: No. But we have a lot of poor
clients that we represent who can’t be represented on cases
that Legal Services doesn’t take because it’s not in their
priority. And we represent them. And we have to charge them
something. And even though -- as painful as it may be, it’s
just part of life, like they get a haircut or whatever it is,
they pay for a dress or whatever. That’s just part of the
process.

I don’t think that you can gauge it, because I see
it as putting a negative effect on the other side with a
private Bar, in saving that there’s something fundamentally
wrong in charging people for doing some of the service.

In here, we’re talking about the ability of
somebody to get lump sum payments and get lifelong benefits

that they wouldn’t have had otherwise but for the fact that

that attorney, whether a Legal Services’ attorney or private

attorney, did the case. And the reality is that most members

of the private Bar don’t take Social Security cases.
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MS. FATIRBANKS-WILLIAMS: They won’t do it.

MS. MERCADO: They can‘t afford it. It’s a long-
term case. I mean, I still have cases that I started five
years ago that I haven’t finished. So I think we have to be
very careful about what messages we’re sending as a Board in
the Legal Services’ community, because a lot of people who
are in Legal Services have never been in private practice,
have always been in a public sector mode.

And I can say that personally, have been a public
service attorney myself, both with Legal Services and the
Attorney General’s Office, that it is a very difficult thing
to be talking to a client who has a serious problem and at
the same time having to deal with the fact that you’re going
to have to charge him to do this.

And it is difficult. It is a difficult thing to
do. But that doesn’t necessarily mean that fundamentally, in
the long run, if I am able to help a whole lot more clients
by bringing in some of those monies, to some extent -- it’s
not a windfall or whatever -- but that you’re able to service
more clients that Legal Services cén't service, then we ought
to seriously look at that.

CHAIR BATTLE: Okay. I’m going to let Bill speak.

Diversified Reporting Services, Inc.
818 16TH STREET, N.W. SUITE 803
WASHINGTON, D.C. 20006
(202) 296-2929




\*-a.e-w"

p—

SNt

10

i1

12

13

14

15

1é

17

18

19

20

21

22

37

MR. McCAILPIN: As I, I'm sure, told the Board when
the matter was before us the last time, I had a personal
visit in my office from Roger McCallister and the man who
came with him. 8o I had the benefit of this presentation on
a private basis and in somewhat greater detail than the
committee had here.

And as a result, I was at least ambivalent when it
came to us the last time. And I would have to say, Martha,
that I probably don’t feel the principle that you have
annunciated to the same degree that you do, perhaps in part
affected by my experience with Legal Aid in Canada, where it
is not unknown for a small fee to be charged to a client in
connection with a service, although it is waived frequently
and that sort of thing.

And I have looked into it since. And one of the
reasons that I’ve come about is that I have discussed this
with the director of the Legal Aid of Western Missouri, which
borders Kansas. And obviously, they have a critical view of

what’s going on Jjust across the street, because the line

between Kansas and Missouri there is just across the street.

And the perception there is that what’s going on in

Kansas results in skewing the priority setting. And I think
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that that’s a significant factor. And they say as a result,
that they believe in Western Missouri that some traditional
types of Legal Aid assistance are not being provided in order
to devote resources to this particular representation which
results in the generation of a fee.

Obviously, Roger McCallister says, "If you look at
it, we are able to provide a greater amount of total service
as a result of these fees than we would without them." So
it’s not a completely clear issue. But let me finish with
one thing that troubles me.

And that is, when we talk about doing this in 1610
and not in 16092, it seems to me we are elevating form over
substance. Because the plain fact of the matter is, if
instead of using LSC grantee money to provide this kind of
representation, we permit a program to use other public
funds, IOLTA funds or whatever, to provide this kind of
serves and take the fee, the fact of the matter is, the
client is paying the fee.

And it seems to me we’re saying, "Well, you can’t

do it with the right hand, but we’ll let you do it with the

left hand.” And it’s kind of elevating form over substance

to say they can take a fee from a client under 1610 but not
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under 1609.

MS. PERLE: I will just say that there are lots of
situations where we do that. There are lots of places where
there are procedural things that programs need to go through
in order to take cases that don’t apply to private funds.
None of the restrictions that we have apply to public funds.
And so I think that’s something that we do all the time.

But I think there’s a rationale for that, which is
thaﬁ Congress determined that there’s certain things that are
appropriaté to be done with LSC funds which they get through
an appropriation from Congress, and there are other things
that, for a variety of reasons, are inappropriate to be done
with those funds. And I think this committee and the Board
has expressed a desire to not impose their views on other
funders.

MR. McCALPIN: Let’s don’t cohgratulate ourselves
that we’re saving the clients by doing this.

MS. PERLE: No, I understand. I understand that.

But I think that certainly, we can look at ourselves as being

-- you could view this issue as one in which we are trying to

be pure and let the other funders fund the dirty work. And I

guess we could look at it that way.
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But I, nevertheless, feel that it’s better,
assuming that we all agree that this is the appropriate
policy. And I’m not sure that everybody necessarily agrees.
But assuming for the moment that we do, it is better that
Legal Services funds should not be used in this fashion than
that they are.

And don‘t forget, if we change this with respect to
1.8C funds, we change this policy explicitly, it also affects
how private funds are used, so that the clients are not going
to be better off in any event, if we change this in the way
that Roger would have us change it.

So I think that there are different ways that you
can look at it. And maybe this is a naive position that
we're being so pure and principled and, in fact, it’s not
really going to have any effect.

I wanted to just suggest that there is some middle
-- I think there is an opportunity for some middle ground. I
think that one of the things that Roger has said and a number

of other people have said is that sometimes these Social

Security cases provide retroactive benefits that reach

enormous proportions, that there are cases where these

benefits could be in the range of $20 or $30,000.
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So it is certainly something that this committee
could think about to say that you can’t take fees unless the
back fees are above a certain level, in which case you will
permit programs to take some portion of those fees. I mean,
there are a number of situations where we could do that.

CHATIR BATTLE: Okay. Ifve got several people that
want to speak. I’m going to allow Rosie and then, I think,
John, and then Edna.

MS. NEWSOME: My name is Roslie Newsome. And I
would just like to say that that is why clients in so many
areas are suffering now. And so many are getting letters
being denied service, saying there’s not enough attorneys,
because you could not see taking a client that needed help,
and they'have no income, when there’s a client sitting there
that has an appeal waiting for five years of back pay.

Naturally, they’re going to take that back pay.
But how long has that client suffered? And who does that
client owe? And how much of that money has that client got

to pay out after they receive that back pay? They haven’t

been living all that time free.

If they took money from trustees, the trustee

program is going to take their monies before they get it.
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They have got to sign a wavier saying that trustees can get
their money back for the medication, for the doctors, for
their rent, whatever they have been paying. Now, who’'s
benefiting? The attorney and the state,‘right back again.
That client is just like they were in the first place.

I realize and I feel deeply for all attorneys
that’s working for Legal Services, because I realize they‘re
not getting all their money. And I‘ve said this a thousand
times. They should be paid as well as a private attorney.
But if they are trying to get it from the clients, they‘re
not really there to support the clients, then they should get
out there with the public sector.

Because they are hindering the clients and not
doing them justification when they sit up and send out 15 and
20 letters every 3 or 4 weeks telling the client they cannot
help them because they don’t have enough attorneys. But if
you go in there and pull their record, you will find that
they have got 30 and 40 clients on their books receiving
Social Security and S8SI. And I ‘just think there needs to be
something done from the top. Thank you very much.

CHAIR BATTLE: John?

MR. BROOKS: I think there’s another cross current

Diversified Reporting Services, Inc.
918 16TH STREET, N.W. SUITE 803
WASHINGTON, D.C. 20006
(202) 296-2929




10

11

12

13

i4

15

16

17

18

19

20

21

22

43

in here that we haven’t addressed specifically, and that is
local option, local control, local decisions.

And it seems to me there are may situations -- and
I think Roger McCallister’s Kansas City program is a prime
example of that program exercising its judgement in relation
to the entire client community and coming up with the
conclusion that it is better to, you might almost say,
"shortchange" a few clients for the benefit of the broader
client community so many more clients can be served with the
resources that are generated by these programs which may
impinge on some clients’ recoveries.

So looking at it as a total community problem, they
have come up with this as a preferable result. And my own
feeling is that the local programs can make a better decision
on this issue than we can from our Mt. Olympus hare.

And my inclination is to leave it to the local
progranms, structure the regulation so that the McCallisters
can do what they are doing, but leave it open for the local
programs to make the decisions.

CHAIR BATTLE: Edna?

MS. FAIRBANKS-WILLIAMS: That’s what I was going to

say to Linda, why wouldn’t they be better off if more were
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served? Even though each one paid their fair share of the
filing fees or this or that or a small amount, you want to
remember that if you’re working on a veteran’s benefit, that
if it’s service-connected, that the family comes up with
complete CHAMPUS insurance, it comes up with college money
for the kids to go to college.

And it sustains that family for the next maybe 15
or 20 years to get the kids grown up and keeps him in
veteran’s benefits for the rest of his life. That seems to
me like that’s a small amount of sharing to pay for to have
enough money left to do somebody else’s case at the same
time.

CHAIR BATTLE: Renee, if you will come forward and
state your name for the record.

MS. SZYBAILA: Renee Szybala. I just had to make a
few observations. One of the things that I think happens
here when you charge market rate is that you create the
appearance of competing with the private Bar. And I think
you need some private Bar input on how they feel.

I had the opportunity to be home sick on Tuesday
with the TV on. And long with the ads for "Have you been

injured?" were two ads for "Have you been denied Social
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Security benefits?" There are lawyers out there who want
these cases.

I mean, the fact that the programs believe it’s in
that game, it’s income generating, means that you can make
some money on these cases. And to the extent there are
private lawyers out there, there are private lawyers out
there who are going to want them.

I also think I don’t know encugh about this to
speak to it, but there are income tax ruling implications
here. I mean, when the programs get this money, they are not
taxed on it. When the private Bar gets this money, they are
taxed on it. To the extent the programs charge market rate
~- and McCallister said he didn’t.

' And there might be tax reasons that he didn’t, that
he charged 5 percent less than the Social Security law
allows. Because when a not-for-profit law firm charges
market rates, that becomes potentially -- that becomes
taxable money, and different tax implications are involved.
And so local control of this issue may create other problens.

CHAIR BATTLE: Yes. I think that this discussion
is extremely healthy around this issue, because what we’re

attempting to do now is really determine whether or not how
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we shape the policy which will be implemented in these
regulations is consistent with where we truly want to be on
this issue, and we’re trying to determine precisely if we do
that what the implications are going to be -~ for example, as
Renee has pointed out, for the private Bar, as has been
pointed out by Rosie and Edna from the clients’ point of view
and as we heard from Roger from the standpoint of programs,
as well.

My own view at this point is that I think we really
—-- rather than at this point stating a policy in how we
construct our comments ought to open it up for discussion.
And we ought to structure what we write here to present
equally both sides of the picture, so that we can get in our
comments response a pretty comprehensive view of how the
affected parties feel about that.

I think it is going to be important to hear from
the private Bar, as well as programs, as well as clients
about the implications of this.

Because certainly, as I step back from this

particular issue and look at where we are as a program and

look at where we before Congress in terms of getting

additional funds, we really do need to look at how we’re
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going to structure the whole push that we have got in other
segments, which is part of what Martha raised about fund
raising for our programs and how that can be effectively
done, if it can be done, and whether or not if that runs
completely contrary to an overriding policy we have got about
not taking funds from clients or whether we want to open that
up and say, "$1 per client when you come into the office," so
that you understand in our society, you pay for services.

That’s just something I think right now that since
we as a committee have such diverse views, we’re not at a
point where we have an overall policy position. And we may
need to make that clear in how we structure the comments, so
that we do get considerable feedback as to where we ought to
go on this.

MS. FAIRBANKS-WILLIAMS: Well, definitely, a
percentage of being able to get services at all would be
better to pay at least a percentage to Legal Services in
order to get services at all, rather than have none. So
maybe that would be the way to go, to think about just as a
percentage.

CHAIR BATTLE: And I think that’s part of what

Renee was saying. Even if it’s not the full market rate that
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the statute allows, if it’s some lesser amount or if it’s
some percentage that we establish or that we construct for
local priority setting or whether we look to see what the IRS
considers the differential between profit and not-for-profit
activities as it relates to this.

I just think that there are some other subsidiary
issues that we really have to take a look at as we structure
this, as well as we need to stand back and look at what the
overriding policy concerns are, as well.

MS. FAIRBANKS-WILLIAMS: If it was a percentage,
then you wouldn’t be fighting any lawyers that wanted to do
it on a full fee contingency, if Legal Services --

CHAIR BATTLE: But then, arguably, the private Bar
could say, "You’re undercutting our competition," because
clients would rather come to Legal Services and get less
money taken out.

MS. FAIRBANKS-WILLIAMS: If they were eligible to
come to Legal Services. There’s a lot of them out there. We
have a lot of veterans in Vermont that have nothing.
Absolutely nothing.

CHAIR BATTLE: Suzanne?

MS. GLASOW: I just again want to kind of put it in
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the legal framework, and that the only reason Congress
articulated fof putting this restriction in our Act was not
to compete with the private Bar. And I think in the
language, when they say, "Your guidelines shall not preclude
taking fee—generating cases when only statutory benefits are
sought and where appropriate private representation is
unavailable,” that’s a very strong message from Congress
that, "We don’t want you competing with the private Bar."

S0 we’re going to have to balance, if we do decide
to go into taking some kind of a fee. We’re going to have to
make sure there’s not getting into this competition --

CHAIR BATTLE: Specific guidelines to ensure that
this not a private Bar contingency out there interested in
doing that kind of work in that particular jurisdiction.

Bill?

MR. McCALPIN: I was looking at the Senate’s
report, Suzanne. Aand I think that what you said is amplified
there, where it says, "Generally, the current restriction on
fee-generating cases has been helpful to Legal Services’
programs, which were thereby able to assure the private Bar
in their communities that Legal Services’ programs will not

be in unfair competition with private practitioners."
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That’s basically what 1007(b)(i) is about. But to
pick up what you’re saying, LaVeeda, if we get to that point,
I'm going to suggest when we get to 1609.3 on general
policies that we have an affirmative requirement and a policy
and procedure including a requirement that a recipient
attempt to refer a fee-generating case to the private Bar.

We do not have an affirmative requirement to that
effect in our peolicies now, although it’s implicit, I think,
in both the statute and what we’re talking about.

MS. MERCADO: But we do.

CHAIR BATTLE: "It would be rejected by a local
lawyer referral service or by two private attorneys" is part
of —-

MS. MERCADO: That’s a pro forma. You refer it
out, and if it’s rejected by two or three lawyers, then it
comes back to you.

MR. McCALPIN: And what happens is, you pick two
patsies. That’s what happens.

MS. MERCADO: You’re supposed to have a rotating
list, which I know from our local program, all the Bar
members are in that list, and they get referred out. And

we’re supposed to sign the list of the kinds of cases that
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you will or will not take on referral.

CHAIR BATTLE: What I hear Bill saying is, we may
need to consider how we structure a reg to give the full
impetus to the intent of that Congressional statement, so
that those referrals when they go out to two private
attorneys really meets the whole criteria of assuring that
we’re not competing with the private Bar with respect to
statutory limits.

MR. McCALPIN: A legitimate reference.

CHAYR BATTLE: And we are Jjust about on 1609.3.
That’s actually the next one up. I want to make sure,
because I think this discussion is criticél, that we have
fully aired our concerns. And we’ll have a transcript of
this, so that as we construct the comments relating or
pertaining to this, it will illumine the concerns that have
been raised from the various points of view on this.

MS. MERCADQ: But one of the things I keep hearing
people talk about, this 25 percent, you kﬁow, in Social
Security, it’s either 25 percent or 4,000. In any event, it
cannot be more than %$4,000 that an attorney recovers, whether
they’re in private practice or in Legal Services. So the

amount of money that would be taken from a client will never
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be more than $4,000.

It’s just that with the retroactive benefits,
you’re not only $1,500, then it will be 25 percent of
whatever that is. But if their retroactive benefits are
$40,000, it’s not going to be $10,000. It’s going to be
$4,000, assuming Social Security approves it. Because they
may only give you two because they think that the work that
you as an attorney put into the case was not sufficient to
merit the $4,000.

So I don’t think that there should be a parade of
horror in people’s minds that automatically goes, "25
percent. Gee, if somebody has a $60,000 retroactive
benefits, that’s $20,000 to the program or to the attorney."
That isn’t the case. And when I hear those comments, I think
that’s part of the feeling, that it’s 25 percent of the total
retroactive lump sum, and it’s not.

CHAIR BATTLE: That point is well taken as to the
cap that statutorily applies to Social Security. And I

understand there is a cap that applies, as well, to veteran’s

benefits.

Bill?

MR. McCALPIN: I’m not clear as vyou move on whether
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there is some sort of consensus or agreement that the concept
that John raised is to be included in a redraft of this
requlation for our further consideration.

CHAIR BATTLE: The local priority-setting?

MR. McCALPIN: No, the local option.

CHAIR BATTLE: The local option?

MR. McCALPIN: You were about to move on, and I
just wasn’t guite sure where we were, in terms of moving on.

CHAIR BATTLE: Well, what I had suggested is that
in reviewing the transcript of what this discussion has been,
that the perspectives that have been discussed be illumined
when we talk about the background for what we have got to
consider, so that we elicit comments from the public with
regard to that. And John’s comment about local priority-
setting as an option, I think, should be included.

MR. McCALPIN: In the comment or in the reg?

CHAIR BATTLE: ©No, in the comment, right now. What
we’re suggesting is --

MS. MERCADO: We’re not actually writing a reg per

se.

MR. McCALPIN: Well, but we’re going to.

CHAIR BATTLE: Yes, we are. But what we’re going
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to say is, there are two or three or four myriad sides to
this issue. And though we have this as a proposal on the
table, we have got to consider all these myriad views about
which way we ought to go. And we want to elicit some
comments from the public with regard to that.

This is a pretty important issue. I think that
since we have got between now and December, that when this is
redrafted in bold, so we know exactly where and how it falls,
that it’s important to get it to the committee so we can take
a look at it.

MS. PERLE: I just want to be clear what you‘re
suggesting. And this is your suggestion, not necessarily the
view of the whole committee, but that we should leave the
language of the proposed rule as it is but expand the
commentary substantially to take into account all of these
different views and to say that the committee is anxious to
hear people’s views on whether this is the right way to go
and, if not, how it would affect you and about all these
other issues that we have discussed.

In other words, put them in the commentary, leave
the rule basically as it is. Is that your proposal?

CHAIR BATTLE: That’s what I‘m proposing, yes.
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MS. GLASOW: And to indicate the committee has not
yet taken a position?

CHAIR BATTLE: Yes.

MR. McCALPIN: Does that satisfy you?

MR. BROOKS: I think so, as long as it’s opened up
in the commentary as a serious question, and the local
control is put out there as something to be considered as a
major component of the decision making process.

CHAIR BATTLE: Okay. We can now move on to 1609.3,
"general policies." One point that Bill has already raised
under 1609.3 is the fact that we have always had the criteria
that a case has to first be rejected by the local private
Bar. And we have got a provision in (b)(1) which illumines
how that’s supposed to happen.

And the comment that Bill just made is that this
rejection has become pro forma, because they have got two
people who have on their word processing eguipment rejection
letters and with a telephone call quickly, those two

rejection letters are generated and gotten over to the

program, and the program is able to go forward.

MS. PERLE: I didn’t realize you were so cynical.

MR. McCALPIN: They’‘re not even letters. They’re
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just verbal.

MS. GLASOW: The current language basically creates
an impossible task, because it says any attorney out there
won’t take the case. And there is a problem for recipients
complying with this. Maybe there’s a middle ground. Maybe
we could -- say they have to refer through a formal referral.

MR. McCALPIN: Well, they have to refer to a lawyer
referral service, if there is one.

MS. PERLE: If there is one.

MR. McCALPIN: This gives them an option. They can
either do a referral service or two lawyers. It doesn’t
require them to go to the referral service.

MS. PERLE: Well, the problem with requiring them
to go to the referral service is if they get a case, and it’s
a kind of a case that they know that there are private
attorneys out there who do handle those cases, but they’re
required to go through the referral service, then those
private attorneys are not -~ in other words --

CHAIR BATTLE: Part of referral service =--

MS. PERLE: Right. 1In other words, if they get in
a civil rights case which the program maybe would like to

handle but realizes that there are civil rights attorneys out
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there who might handle these cases but then is required to go
through a referral service and those attorneys aren’t on the
referral services, you’re going to have a kind of a funny
situation.

You’ll go to the referral service, it will be
rejected. I mean, I think that programs should have the
option to be able to send it to private attorneys who are out
there who they know will take it and will do a good job,
because they have the expertise.

CHAIR BATTLE: I know in Birmingham that there are
two firms -- in fact, the paralegal who worked for me at
Legal Services now works for that firm. And they do nothing
but Social Security work. I mean, they have developed it
over the years.

MS. PERLE: And they do it well.

CHAIR BATTLE: And they do it well, and they have
been doing it for years. And so I’m pretty sure, whether
they belong to the referral service or not, that the local
programs are fully aware of that and could make a direct
referral.

MR. McCALPIN: On the other hand, do you want to

funnel all the Social Security cases to that firm?
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CHAIR BATTLE: If no one else in town is doing it,
and they do a good job of it and we can’t do it, I don’t see
the other options.

MS. FAIRBANKS-WILLIAMS: You said the magic word,
"in town." 1In our referral service -- we are a rural area.
and if you’re going to give a case in Bridal Burroughs way
down next to the Massachusetts line way up next to Canada,
you’re going to create one hell of a problem for that client.

MS. PERLE: Renee just wanted me to point out that
because of the definition, which takes Social Security cases
out of the fee-generating case definition, this doesn’t apply
to Social Security cases. This applies to other cases where
they’re fee-generating.

CHAIR BATTLE: That’s right.

MS. PERLE: That’s right.

MR. BROOKS: Would it help, Bill, if we just put in
"after a good faith effort"?

MR. McCALPIN: Yes, that would help.

MR. BROOKS: That’s really the essence of your
suggestion.

CHAIR BATTLE: "A good faith effort not to compete

with the private Bar"?

Diversified Reporting Serviees, Inc.
918 1611 STREET, N.W. SUITE 803
WASHINGTON, D.C. 20006
(202) 296-2929




et

10

11

12

13

14

15

16

17

18

19

20

21

22

59

MR. McCALPIN: Well, I think the "not compete with
the private Bar" can be in the commentary. I don’t think
that needs to be in the regulation itself. But the purpose
of this is to satisfy the statutory requirement or the
Congressional intent as expressed in the Senate report or
whatever you want.

But it does seem to me that there needs to be sone
more clout to the referral process, because I can tell you, I
know of instances where it’s a patsy. You call up two people
that you know are going to turn it down, then you go ahead
and take it.

MS. PERLE: Well, I think that that’s certainly
fair. I think my suggestion would be in 1609.3(a) that we
add something to the effect that "These written policies
shall provide for some good faith process of referring to" --

MR. McCALPIN: That’s where I think it ought to be,
in (a).

CHAIR BATTLE: Martha?

MS. BERGMARK: Right now, there is no incentive to

a program to be looking to keep a case or take a case for any

financial reasons at all. One thing we’re possibly opening

the door to in our sort of consideration around Social
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Security cases and others is that. Right now, there is no
incentive to do that, because that simply doesn’t exist.

In earlier discussions of this regulation when it
was last revised, there were sort of -- it was stated that
programs did actually have a financial incentive if they were
looking to collect attorney’s fees, if they thought this was
an easy attorney fee winner on -- not that it was coming out
of the client’s pocket, but that it was coming from
elsewhere.

And I think this factual record that got developed
there was otherwise, that that really was not -- you know,
that yes, there are some programs in the country who do
collect a fairly substantial amount of attorney fees, but
that that was really not the motivating force for them, nor
was it -- or that the prospect of an attorney fee was not the
motivating force.

It was much more about what were the kinds of cases
that were being done, was this a housing discrimination
matter, or something like that that brought that case into
the program’s office and made it really make sense for the
program to handle it but that, in fact, programs do in those

instances often work with folks like the Lawyers’ Committee
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or others.

And when there are other resources for lawyers to
handle it, the programs do use those, as well. In fact,
there’s sort of a disincentive to keeping cases just because
there’s such an overabundance of cases that come to programs,
so that actually this picture that attempted to be painted at
one time of programs sort of trying to capture those clients
that were somehow going to somehow make money for them was
really a false picture. I mean, the notion of a good faith
effort or whatever, I think, is fine.

I know, Bill, that there are instances where if a
program is looking at a case or a c¢lient and thinks this is a
case that fits with their priorities and they want to do,
they may make a lesser effort to really go out there and beat
the bushes to say, "Wouldn’t MALDF like to handle this case,"
or, "Can’t we get the Lawyers’ Committee in here to do it or
the ACLU?" but that, in fact, that’s a fairly limited sort of
situation.

MR. McCALPIN: I agree with you that programs don’t
take on these cases primarily for the money. It’s because of
the sexy issue that’s involved. But if there is money

possible, then they ought to refer it out, even if it’s an
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issue that they like.

MS. BERGMARK: Right. And I think programs do
that.

MS. PERLE: I think programs do it, as well.

MS. BERGMARK: But the balance you’re looking to
achieve is not to put the program to some sort of absurd
effort, a mechanistic thing to have to call every lawyer in
town.

MS. PERLE: I don’t think that we’re suggesting
that.

CHAIR BATTLE: I think two things will accomplish
the limited goal that we have got here. One is to simply
somehow address the statutory language for the underlying
intent of this and to use only the term "good faith," which
means so long as the program director is satisfied that they
have made that good faith effort, then I think we are
comfortable with it.

MS. PERLE: I’m Jjust curious about how the
committee would view a situation where a client or potential
client comes to a program and says, "You know, I’ve been to
every attorney in town, and nobody will take this case. and

I’‘'m coming to you as a last resort." Do they have to go
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through that process again?

MR. McCALPIN: Yes, because —-

MS., FATRBANKS-WILLIAMS: Three times, my son did.
He was refused by Legal Aid. We worked on the case. He
applied for SSI. He was refused SSI. That’s how come I
learned so much about veteran’s benefits. It took six years
before he got his veteran’s benefits.

In the meantime, he finally got his SSI, and he
finally got some help from Legal Aid. But he was refused
twice before they finally did help him.

MS. WATLINGTON: They won’t help until -- you have
to have a letter where you’ve been refused.

MS. FAIRBANKS-WILLIAMS: You have to be refused
first. You have to go all the way through the process and
present your own case, present your doctor’s stuff and
everything. And then, when you are refused, our Legal Aid
will take it after you’ve been refused once.

Well, you may have already been a year without

anything -- vou can be on general assistance or whatever. If

you’ve got some help, fine; if you haven’t got some help, too

bad. We bury some of them before they ever get any help.

MS. WATLINGTON: With welfare reform, you can’t be
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on welfare anymore. So what’s going to happen to those
people --

CHATR BATTLE: It seems to me in an instance, as
you suggested, Linda, that if a person comes and says, "I’ve
already been to two lawyers, and they turned me down," that
just checking back with those lawyers would satisfy --

MS. PERLE: Would suffice the good faith effort?

CHAIR BATTLE: Yes, but that we ought not to bury
what our standard practice and procedure has been with regard
to having to have thoge two reijections before a determination
is made as to acceptability.

MS. PERLE: I still don‘’t see that there’s any
objection to adding that kind of affirmative duty, to have a
good faith referral process. I don’t think that there’s any
objection to that. I think it has always been implicit that
programs should have that anyway, and we’re just stating what
should have been the understanding all along.

CHAIR BATTLE: And I think at this point, qguite

honestly, since next year’s reauthorization has to be

considered, that tracking the statutory language at this

point is probably gong to be beneficial in showing that we’re

still understanding Congressional intent as it relates to our
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position as it relates to the private Bar and not competing
with it. It doesn’t hurt.

MS. MERCADO: And I really think that you’re
talking about almost two different types of categories of
attorney fee type cases. I mean, there’s sort of the civil
rights poverty issue oriented type cases that will have
attorney’s fees statutorily provided, wherein pretty much in
any jurisdiction that you’re in, the majority of the Bar
isn’t interested in doing those cases, nor do they have the
expertise to do those cases.

MS. FAIRBANKS-WILLIAMS: That’s another point.

MS. PERLE: That’s dealt with --

MS. MERCADO: If you’re talking about a tort
personal injury, then that’s a totally different subject of
which they’re going to be very upset about. So I think that
there is a category of cases that we’re talking about.

And generally, when he’s talking about the sexy
case, it happens to be the civil rights case or the issues of
really fundamental denial of rights to poor people that most
private Bar attorneys are not interested in taking, nor do
they have the expertise in taking, with few exceptions.

And maybe a MALDF might or an Inc Fund might, but
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not in general by the Bar as we see it. I mean, I don’t know
how you would put it in the --

MS. PERLE: Well, we did deal, I think, with those
kinds of situations in 3 and 4 of this -- under "general
policies," which talk about the kind of case that it is and
set up some criteria for when referral is not required.

CHAIR BATTLE: Right. Why don’t we take a look at
that? I think that this has been fully discussed, and I
think we have kind of indicated as a committee what we want
done with regard to some amendments to the general policy
section. Are there any other concerns about the general
policy section in -- I guess we have got 3(b) and 4 and 5.

(No response.)

' CHAIR BATTLE: Or the comments that pertain
thereto?

MS. MERCADO: I see a lot of your red writing,
Bill.

MR. McCALPIN: Let me say that on page 6 under

3(b)(4), the last sentence of the paragraph says, "This

subparagraph has been rearranged to make it clear that the

director has the express authority subject to policies

adopted by the recipient’s governing body."
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And in the regulation itself, it doesn’t say
anything about "subject to policies adopted by the governing
body," unless you transpose (a) into it.

MS. PERLE: That was what was intended.

MS. MERCADO: Yes, I would think =so.

MR. McCALPIN: Well --

MS. MERCADO: Because the recipients are acting
with part and parcel of their governing bodies. That’s part
of the process.

MR. McCALPIN: Then it seems to me that the
commentary ought to say, "subject to the policies adopted as
required in .3(a)."

CHAIR BATTLE: Anything else, Bill?

" MR. McCALPIN: Yes. Just a minute. Let me read
something here.

CHAIR BATTLE: Okay.

MR. McCALPIN: No. Go ahead.

CHAIR BATTLE: Okay.

MR. McCALPIN: Well, at the top of 7 under

3(b)(4)(iii), I think that when you refer to "ancillary

relief and counterclaims as deleted" -~ I really felt that

the commentary could include examples of circumstances in
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which the recipient director could determine the recovery of
damages was not the principle object of the case.

I think to mix relief and counterclaims and
principle object of damages is sort of mixing apples and
oranges. The ancillary relief and counterclaim doesn’t
necessarily relate to damages. And the counterclaim may ask
for injunctive relief.

I‘m not sure that there is a connection between
relief and counterclaims and the determination that the
recovery of damages is not the principal object. You
determine that from the petition or complaint, as well as
from counterclaims. It just seemed to me that you were
mixing two rather different concepts in that sentence.

' MS. MERCADO: But it’s deleted, though, right?

MS. PERLE: We deleted it from the rule, which did
include both of them.

MR. McCALPIN: VYes. "The commentary could examine
the kinds of circumstances -- for example, if the relief
sought was equitable" --

MS. PERLE: 1In other words, if I understand how the
previous rule was interpreted, if there was a possibility of

damages, no matter how slight -- a police brutality case,
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where a person got a tooth knocked out and had $500 in
damages and dental bills but was suing for changes in policy.
They weren’t suing for $1 million in punitive damages or
anything.

They were suing to get back what it cost them to
get their tooth fixed, but what they really wanted to
accomplish was for the police department to put in place
training programs for their police officers and policies that
would restrict the use of force in arrest situations and
things like that, that what the client sought was not
substantial damages but really just wanted to be made whole,
and they wanted prospective equitable relief that would
change the policies under which the institution was
operating.

It could be in a school situation. It could be in
a lot of situations, where the person really wasn’t seeking
to receive a lot of money but maybe was seeking a small
amount of damages to cover their expenses. And, in fact,
under the old rule, it permitted the programs to take that.
But it was so confusing, in terms of the kind of thought
processes that programs would have to go through.

But we wanted to make it clear that when that was
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not the principal object of the case, the object of the case
was to change the way an institution or a private individual
or whatever worked and operated and related to the client
community, that those kinds of cases clearly were
permissible., The fact that there was some small damage
provision included didn’t change the basic nature of the
case.

CHATIR BATTLE: As I understand it, Bill, after you
read that provision, you don’t have an objection to it?

MR. McCALPIN: Yes.

CHATR BATTLE: Okay. All right.

MR. McCALPIN: But in the next paragraph, I do
suggest that it only relates to a national or state support
center ——'"joins a case brought by a recipient," say would be
true in the éase where the recipient is defending. It
seems to me, if a national or a state support center gets
into a case on the defendant’s side, the same thing should
apply.

MS. MERCADC: That’s right.

MR. McCALPIN: It should not apply only in a
plaintiff situation.

MS. PERLE: I think maybe we should say "brought to
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it." In other words, brought to the center by a local
program.

MR. McCALPIN: Okay. But I understood "brought by"
as being plaintiff.

MS. PERLE: I’m not sure what I intended when I
wrote that, but I think that --

CHAIR BATTLE: "Brought to" might be a better
phrase.

MS. PERLE: "Brought to it." In other words,
brought to the state or national support center by a local
recipient.

MR. McCALPIN: Okay.

MS. MERCADO: Okay.

' CHAIR BATTLE: All right. John?

MR. BROOKS: I’ve got a question on page 6, the
first full paragraph next to the last line, "Policles adopted
by the recipient’s governing body," which throws me back to
our discussion about "policy body" versus "governing body."

And I think the word "governing body" is not included in this

regulation.

As such, we refer to "the recipient" each time, so

that I haven’t fine toothed it wholly, but I think the word
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"governing body" appears only in the commentary. And I just
caution the drafters here to have in mind that "governing
body" is a technical term, at least in 1607. So we should
not raise an ambiguity here or anywhere else.

MS. PERLE: 80 you’re suggesting that we take out
the reference to "governing body" on page 6, correct?

MR. BROOKS: Just say "recipient," yes, here and
just have an eve out for that elsewhere.

MS. GLASOW: Okay.

CHATR BATTLE: Good point. All these are good
suggestions. Are we all the way through with 1609.3? Is
there anything else?

(No response.)

CHAIR BATTLE: Why don’t we take a brief 10-minute
break? It’s about 10:30. That’s mid-morning. So everybody
can stretch their eyes for just a moment and come back --
their legs.

(A brief recess was taken.)

CHAIR BATTLE: Just before our break, we completed

our discussion of 1609.3 on general policies. AaAnd we're

moving into 1609.4, "acceptance of fees." We’re going to

take a look concomitantly at the regulation itself and the
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comments, starting on page 7 with the comments and moving to
page 8 on acceptance of fees.

Do we have any questions about 1609.47

(No response.)

CHAIR BATTLE: If there are none, we can move on --—

MR. McCALPIN: Look at the regulation itself,
.4(a){2). And you don’‘t -- I just want to raise this
question and think about it out loud. You don’t permit a
deduction of an award from compensatory damages. Pain and
suffering is frequently included in compensatory damages.

And it’s a very flexible sort of concept.

And if there is a substantial verdict based on not
the recovery of out-of-pocket costs, like medical and lost
wages and that sort of thing, but a concept like pain and
suffering, do you still think it’s inappropriate to take the
fee out of that?

MS. PERLE: Well, I guess it really depends on what
your theory of the purpose of pain and suffering damages is.

To the extent that money can be used to compensate a person

for something that is sort of not easily subject to

quantification, but -- and there’s really nothing that you

can do other than pay money to a person to compensate them
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for that, then I guess the answer is yes and that we put it
in the same category as actual damages, and we allow a jury
to determine how much the person has, in fact, suffered -~
how much loss the person has, in fact, suffered.

I don’t think, in fact, that -- I wish Martha were
here. I don’t have a real sense that there are very many
cases that lL.egal Services’ programs handle where pain and
suffering are, in fact, awarded, because most of those -- the
personal injury type cases are cases that are handled by the
private Bar.

I mean, I think that there are exceptions, again.
The police brutality situation might be one in which pain and
suffering damages are awarded. But I think those are very
few. I think few Legal Services -- probably it’s a bad
example, because I think very few of those cases are handled
by Legal Services’ programs. They’re more likely to be
handled by civil rights groups, specifically.

I don’t know whether that’s an adequate answer.

I’ve thought about that issue. I don’t think that -- the

working group didn’t discuss it specifically.

MR. McCALPIN: I don‘t know whether it’s worth

having any consideration of the concept of compensatory
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damages in the commentary or not. I don’t recall =--

MS. PERLE: I think we could raise that as an issue
in the commentary.

MR. McCALPIN: What?

MS. PERLE: I think it would be perfectly
appropriate to raise that in the commentary, to say that this
doesn’t distinguish between compensatory damages that are
intended to reimburse a person for their out-of-pocket
expenses and pain and suffering type damages, which are also
compensatory damages, and ask for comments. I think that we
ought to do that.

MR. BROOKS: I wonder if "actual damages" may not
be a more definitive criterion than "compensatory damages."

MS. PERLE: Well, I don’t know. I mean, again, the
question is whether by putting a number on pain and suffering
it makes it an actual --

MR. BROOKS: "Puriitive damages" would be a ~-
either way, I think --

MS. PERLE: "Punitive damages" is different,
clearly. And we didn’t intend for that to be included.

MR. McCALPIN: It just seemed to me that it was

worth thinking about, if there’s a big pain and suffering
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element. This is the area where there’s a lot of criticism
about the judicial system and tort system and that sort of
thing and huge pain and suffering type awards.

And for us to say that the program couldn’t take a
fee out of that kind of a damage seemed to me to work against
our best interests in several respects.

MS. PERLE: I think that we could easily put in a
reference to that and ask for comments in the commentary,
unless you’re suggesting that we make a change in the
language of the rule itself at this time.

CHAIR BATTLE: OKkay. Under 1609.4(3), we have a
new provision which -- or a newly-worded provision which
addresses the class action cases. And it provides that in
part (a), the recipient may accept attorney’s fees if you
have a common fund or lump sum settlement or recovery that
was originally set out in the retainer agreement that was
entered into with the named plaintiff prior to the award
having been made.

Are there any questions about that provision?

{No response.)

CHAIR BATTLE: All right. And we can go on, then,
to (b).
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MR. McCALPIN: The next one, (b), how do you
propose to enforce (b)?

MS. PERLE: Well, the courts have enforced this
concept.

MR. McCALPIN: They have also enforced it the other
way around, too.

MS. PERLE: I think maybe in one situation, but I
think the overwhelming number of cases that we’re aware of
have gone against the attorney, at least in those situations
where the attorney has suggested that there was some implied
contract.

CHAIR BATTLE: Go ahead.

MS. PERLE: This does not deal with the situation
-- make it c¢lear that an attorney works for a Legal Services’
program, they leave the program, take the case with them,
they’re awarded attorney’s fees. This does not prohibit them
from keeping attorney’s fees for work performed after they
left the program.

It’s only when they attempt to reach back and say

that "The work I did while employed by the program, I also

should be personally compensated for."™ And that’s what has

happened in a number of situations. I mean, basically,
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attorneys -- several situations. I don’t want to overstate
it.

But attorneys working for Legal Services’ programs
got involved as counsel in huge class action suits where they
knee there was going to be a lot of attorney’s fees awarded
and then quit their jobs and said, "I'm going to take this
case,” but they had been working on the case for two or three
years as an employee. And then, when the fees come due, they
say, "I’m entitled to all of it."

CHAIR BATTLE: Lawyers leaving one firm going to
another do the same thing. So that’s not an unusual
circumstance.

MR. McCALPIN: Sure. I’m arbitrating in a case
like that right now.

CHAIR BATTLE: Are you? Yes.

MS. PERLE: I don’t think any of us would disagree
that lLegal Services’ resources used to support a case like
that should when there are attorney’s fees available be
reimbursed.

CHAIR BATTLE: Absoclutely.

MS. MERCADO: I think that the thing that we need

to keep an eye out on -—- and I‘m not sure how it’s going to

Nliversified Reporting Services, Inc.
918 1674 STREET, N.W. SUITE 803
WASHINGTON, D.C. 20006
(202) 296-2929




N

Mo’

10

11

12

13

14

15

16

17

18

19

20

21

22

79

affect it -- is that in some states like Texas, the
attorney’s fees as to whom they would go or not go with
ultimately go with the client.

If the client decides that they’re going to fire
Legal Services and retain this attorney who has now left
Legal Services, all the attorney’s fees would go to the
attorney, because the client is the determiner of that
attorney-client relationship. And so nonprofit organizations
like Legal Services or the Inc Fund or whatever are out of
luck. I don’t know that the case law is changing.

MR. McCALPIN: That’s true in Missouri. The award
is to the client, not the attorney.

MS. MERCADO: So I guess my underlying guestion to
that is --

CHAIR BATTLE: We can contract with the client in
the retainer agreement to bind the client to pay us for work
done on our cap, it seems to me.

MR. McCALPIN: Right.

MS. PERLE: I think that retainer agreements do

state that.

CHAIR BATTLE: OXkay.

MS. PERLE: Are you suggesting we need to change
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the language of the rule to deal with that?

MS. MERCADO: No, I’'m not suggesting. I’m just
pointing out that there is going to be some difficulties in
some Jjurisdictions.

MS. PERLE: I know. I think what’s going to
happen, in terms of -- somebody suggested how do we enforce
this. And I think the answer is that if it’s in the rule,
when it comes to a situation where the program is suing the
attorney or the client or whatever to get fees that were
awarded for work done while the attorney -- that it’s a basis
on which that suit -- it’s one of the grounds on which the
suit could be brought.

I don’t think that we’re really going to be in a
position to enforce this, other than writing general
counsel’s opinions, which say it’s clear -- there are a
number of places in our rules where there are provisions that
really -- the Corporation is not in a position to really
enforce, but they do state the position of the Corporation.

CHAIR BATTLE: If there are no other gquestions

about that section, the next following section, Subsection

(c).

MR. McCALPIN: 57
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CHAIR BATTLE: No, (¢). If there are any about
(c)?

(No response.)

CHAIR BATTLE: If not, let’s move on to 5 on page
14. Could you state your name for the recofd, please?

MS. VOELLM: My name is Karen Voellm. I'm with the
Office of Inspector General. I Jjust wanted to briefly note
that in (¢), there’s some fairly specific language in some of
the IRS revenue rulings with respect to the nature of co-
counseling.

And I was Jjust suggesting that we take a look at
some of the revenue rulings, that some of the language may
conflict with what is in (c). I don’t have the specific
ruling here with me, but it might be something to look at.

MR, McCALPIN: I‘’m not sure I understand. If
there’s cocounsel between the recipient and a private
attorney and the fee is shared between them, are you
suggesting that the portion of the fee that goes to the
recipient may be taxable?

MS. VOELLM: There is some specific language -- and
I can’t remember the specific ruling, but it does address the

acceptability of cocounseling and associated fees. And I
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think that we should take a look at that one particular
ruling.

MS. GLASOW: Is that cocounseling between two
private attorneys, or cocounseling between a nonprofit
corporation or law firm?

MS. VOELLM: Right.

MS. GLASOW: Which?

MS. VOELLM: Between the nonpreofit and private, not
between two private.

MS. SZYBALA: What we saw was one revenue ruling
that’s an old revenue ruling that general counsel’s office
probably should look at, where a not-for-profit law firm lost
its not-for-profit tax status. That was the bottom line in
the revenue ruling because of a cocounseling agreement with a
shared fee arrangement. And that was it. They were no
lonéer -

MS. PERLE: Was that with a nonprofit, or was it a
public interest law firm or Legal Services’ program?

MS. SZYBALA: 1t was a nonprofit.

MS. PERLE: Which wasn’t a legal organization,
probably?

MS. SZYBALA: It was a --
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MR. McCALPIN: Was it a 501(c) corporation?

MS. SZYBALA: Yes, it was.

MS. FAIRBANKS-WILLIAMS: 501(c)(3)7?

MS. SZYBALA: VYes, it was. This is an o0ld reg
rule.

MS. MERCADO: So it really goes to the issue not of
the sharing but to the issue of whether or not that nonprofit
now becomes a profit corporation in collecting fees.

MS. SZYBALA: In that joint fee agreement. And
that’s my next guestion, whether how they look at that in
terms of profitability -- if you’re going to enforce these on
fee profits.

MS. MERCADO: Let’s give it the other scenario,
that they’re the same nonprofit corporation handling the same
case getting all the attorney’s fees to itself without
sharing it so someone else -- does that put it in the status
of a profit corporation, or does it only deal with a joint
contract?

MS. SZYBALA: That revenue rule is only about --

the reason for the loss of its tax status was because of the

cocounsel agreement.

MS. MERCADO: 8See, that doesn’t make any sense.
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Because if they went on their own, they could have had twice
the money and put them in a higher status profit-wise.

MS. SZYBALA: You risk your tax status, depending
on why you accept the case. And if you’re accepting it for
profit reasons, you risk the tax status, which is why you —-

MS. PERLE: But there’s no difference between that
situation and the situation where the Legal Services’ program
accepts any case where there’s a potential fee and gets it.

CHATR BATTLE: If we’re talking about an award of
attorney’s fee, in my view, I see a distinction between what
the billable hcourly rate might be for a Legal Services’
attorney and what the billable hourly rate might be for a
private attorney, which has built into it a profit return for
the hours put into it.

MS. PERLE: But I think the courts, at least in
recent years, have been pretty clear that Legal Services’
programs get market rate.

MS. MERCADO: That’s right.

CHATR BATTLE: Then that raises the profitability

issue. I think, though, the fact that the inspector

general’s office has raised this issue means we need to go

back and review to ensure that how we construct Section (c)
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takes into account any potential impact it might have on any
programs that have 501(c¢)(3) status.

MR. McCALPIN: Or at least that the commentary
raises the flag.

MS. SZYBALA: I don’t even know if the commentary
needs to raise it. I’m not sure it’s an issue. The problem
is just that we found this revenue rule. We just found it.
So we need to bounce it to OGC. And I think that’s all we
need to do.

CHAIR BATTLE: And maybe we need to hear back on
this before we make a final determination on this.

MS. PERLE: I mean, I think it’s apparent that
you’re not going to approve this rule to go out for notice
and comment today anyway. So I think that between now and
when vou’re looking at it again in December, you can get some
more information on that.

MR. BROOKS: Could the IG’s office give the
committee a citation for that ruling, so we could think about
it?

MS. VOELLM: I didn’t bring it with me, but yes.

MR. BROOKS: Just let us know where we can find it.

MS. VOELLM: Certainly. I can just fax a copy of
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it to you.

MR. BROOKS: Thanks.

MS. MERCADO: We’ll have excellent researchers
start working on that.

CHAiR BATTLE: Anything else about (c¢) that was
significant? We appreciate that input.

(No response.)

CHAIR BATTLE: Then we canh move on to 1609.5, which
deals with the whole fund balance problem, accounting for an
use of attorney’s fees.

Bill?

MR. McCALPIN: I have two questions, at least, with
respect to this. First of all, the term "recipient’s Legal
Services Corporation fund" was a new one to me. And I don‘t
understand precisely what that means. And it’s used in both
(a) and (c).

And I’m not sure whether a recipient is required
under some other accounting procedure or something to have a

fund which it calls "Legal Services Corporation fund" or

whether it may put the funds received from the Corporation

into a number of different funds in its accounting system.

That’s the first question. And I wonder if we need to
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explain by definition or in the commentary or something what
we mean by "recipient’s Legal Services Corporation fund.™"

But then, let me go on. And the last part of (a)
says, "where work is supported in whole or in part with the
funds provided by the Corporation shall be allocated to the
recipient’s Legal Services Corporation fund in proportion to
the amount of Corporation funds expended."”

And let me give you a hypothetical. Suppose that a
case is undertaken and supported 50 percent by Legal Services
Corporation funds and 50 percent by other funds, that 100
percent of the fee comes to the recipient. Now, 50 percent
of it goes to the Corporation fund. Where does the other 50
percent go?

'MS. PERLE: Under the current rule, it says that if
the other 50 percent of the funds came from IOLTA, that the
other 50 percent of the fees goes to the IOLTA fund. What
this rule says is that we’re only controlling what happens
with that portion of the fees that come from work supported
by Legal Services Corporation.

The Legal Services Corporation has a concept of
derivative income, which would apply to attorney’s fees

derived from work supported by the Corporation. Not all
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funders treat income as derivative income or treat derivative
income in the same way. Other funders may have no rule as to
what you do with attorney’s fees derived from work supported
by their funds, or they may require it to go back into the
fund, or they may require that there are certain restrictions
that apply to it.

But again, this is a situation where we think that
the Corporation shouldn’t tell another funder what needs to
be done with fees that are derived from work that was
supported by their funds.

MS. FAIRBANKS-WILLIAMS: That’s what we do in
Vermont. If anything comes in that was funded by Legal
Services, it goes back to Legal Services. If it comes in
from Developmental Disabilities, it goes back to
Developmental Disabilities. We have about seven or eight
categories, and each one has their own thing. And it’s all
kept separate.

MR. McCALPIN: Is there such a thing, the recipient
calls a "Legal Services Corporation fund"?

MS. PERLE: I think the answer is probably "yes."
But Gary Singsen has indicated that while he has no problem

with the substantive way that this provision is written and
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he agrees with it, he thinks that there is better language
that we can use to describe how that process would go. And I
think that we should defer to Gary, who is certainly much
more expert on this than the rest of us.

MS. GLASOW: We may have to refer to the audit
guide. They talk about accounting in terms of LSC funds and
the LSC accounts, versus private funds’ accounts. And Gary’s
going to help us with the exact language that will clarify
this, also with clarifying in proportion to what.

CHAIR BATTLE: I was going to raise that guestion.
Because when you look at this, for example, when it says "in
proportion to the amount of Corporation funds expended," one
could actually take the salary, the hours, and the
specific -~

MS. FAIRBANKS-WILLIAMS: The telephone and all this
bit.

CHAIR BATTLE: And so, therefore, even though 50
percent of what went into the case came from the Legal

Services Corporation funds, when you actually look at the

actual cost -- and since you say "amount of Corporation funds

expended,” if you use that specific amount, vou might come

out with a smaller percentage than 50 percent.
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MR. McCALPIN: No, you would come up with a larger.

CHATIR BATTLE: Or a larger.

MS. PERLE: No, but I think the point is that you
do try to make some determination about how much it costs to
support litigation. And if it costs you $100,000, $50,000 of
those funds came from LSC and 50,000 came from IQOLTA -- T
mean, you could get $300,000 in fees. And so 150 would go
back to the LSC fund, and the other 150 would go as directed
by IOLTA.

MR. McCAILPIN: Let’s go back to what you said a
minute ago, that in a fee award, these are ordinarily awarded
to a Legal Services entity at market rates.

MS. PERLE: Correct.

' MR. McCALPIN: Which would be rather less than
cost.

MS. PERLE: ©No. I think it would be in many
situations rather more than cost.

MR. McCALPIN: Yes. The cost would be less than
the market rate.

MS. PERLE: Right.

CHAIR BATTLE: That’s the point I’‘m making.

MR. McCALPIN: That’s right. So that in a
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situation like that, if 50 percent of the time was put in by
the Legal Services’ attorney and 50 percent by the private
attorney, the Legal Services’ program would wind up getting
less than 50 percent of the fee, simply --

MS. PERLE: No. No.

MS. BERGMARK: No. I think we’re talking about a
situation within the Legal Services’ program itself, not the
fees that are going elsewhere, but within that amount of
money that the program spent, that it should be proportionate
with our LSC devotion of time to that case should be
proportionately reimbursed to the LSC account.

MS. PERLE: Right.

CHAIR BATTLE: And the language needs to be, I
think, a little bit clearer to ensure that the concern that
Bill has raised and the question that I have raised is
clarified, so that you don’t have actual expenditures
reimbursed and proportionality thrown off by this.

MS. PERLE: This is one of these provisions that
has been worked over several times in the working group and
with the staff. And we keep changing it. And we haven’t
quite gotten to the point where we’re all totally comfortable

that it says what it means. But I would hope that you would
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allow the staff and I to work with Gary, who does understand
all these concepts.

And he was at the working group meeting. And he
understands all of the discussions. But I think he was not
prepared at that time and hasn’t had a chance since then to
really sit down and kind of parse through the language to
make it totally clear what we mean. But he understands it.
And I think that you understand what we‘re trying to
accomplish here.

CHAIR BATTLE: Maria, and then Bill.

MS. MERCADO: Because I think that the way the
regulation reads right now could mean it to say that if 50
percent of the time was spent by the LSC attorney using LSC
funds, and you get a 200,000 recovery, and if it’s a
proportionate amount, the way it reads now, then he would
only get, what, 50,0007

Or would he get 100,000 of that? I mean, it
depends on what proportion of an amount, because they’re
getting a higher than a market value. Or if they’re getting
attorney’s fees that include in it other additional costs or
what have you, and the cost is actually the time that they

put into it, it costs Legal Services. I mean, there’s a lot
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of ways of weighing what those attorney’s fees are going to
be.

MS. PERLE: But this is not intended to deal with
the situation where we’re cocounseling and we’re splitting
the fee with a private attorney.

This is intended to deal with -- there’s work
that’s performed by a program, attorney’s fees are awarded --
how you allocate those fees once they come back into the
program, whether all of them have to be treated as derivative
income for LSC purposes, whether some proportion of them have
to be treated as derivative income for LSC purposes, and what
happens to the rest of it.

MS. MERCADO: I’m sorry. I didn’t mean it to be in
a cocounseling sense. I meant the proportion of what they
got from Legal Services’ funding versus IOLTA or foundation
money somewhere else.

MS. PERLE: Right.

MS. GLASOW: You‘re right. We need to clarify
that.

MS. PERLE: And the programs allocate expenses all
the time from one funding source toc ancother. And they use

the audit guide and a variety of other pieces of guidance.
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And so I don’t think it’s all that difficult for them to make
that determination about what the allocation is.

The point of the change in this rule was simply to
say that the only thing that we’re going to decide on is that
they must allocate the appropriate proportional amount to the
LS8Cc fund, so that it will be restricted for LSC purposes to
things with respect to restrictions that are on LSC funds.
And that’s primarily what the concern is.

MR. BROOKS: Is this any change in the substantive
treatment of this problem? It seems this is -~

MS. PERLE: There is a slight change. And the
slight change is that this rule no longer says, "And in
addition to the LSC allocation, you must take the other
monies and allocate them to IOLTA or to private monies or
foundation monies."

Because we’re saying, "If that funder wishes to
require you to do it, fine. But otherwise, you can put it in
an unrestricted fund, or you can use it in whatever" --

CHAIR BATTLE: Well, conceivably, you could give it

all to the Legal Services’ fund.

MS. PERLE: You could, yes. There would be nothing

to prevent you from doing that.
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CHATIR BATTLE: Yes.

MR. BROOKS: But the point is that the accounting
treatment of this is not supposed to be any different as far
as LSC funds expenses.

MS. PERLE: Correct. There’s no substantive change
with respect to LSC funds.

MR. BROOKS: And this is the kind of thing that has
been going on within the Corporation for a long time. So
what we’re looking for really is an accurate accounting
language here to fit what we all know has been gcing on and
merging it with --

MS. PERLE: Now, I will say that early on in the
discussions, there were a number of other proposals to treat
those funds. I mean, one of them was a proposal which said
that all you have to do is reimburse the LSC fund for actual
expenses, and then you can use anything over that in any way
that you wish.

And while I thought there was a -- you know, I

think that many programs would like that to be so, there was

-- clearly, people felt that that posed a great danger. It

sent up a red flag. And it fed into the hands of those who

would have Legal Services’ programs not be permitted to

Niversified Reporting Services, Inc.
918 16TH STREET, N.W. SUITE 803
WASHINGTON, D.C. 20006
(202) 206-2929




N

S

10

11

12

13

14

i5

16

17

18

19

20

21

22

26

accept attorney’s fees, because there would be this great pot
of money to go off and do cases that they shouldn’t be doing.

So I think people felt that it wasn’t worth the
effort to do that. Then, there were other folks that would
have gone even farther, which is to not treat attorney’s fees
as derivative income for any purpose, and just say, "It’s
gravy," and you put all of them in an unrestricted fund.

And we don’t have any -- there is nothing that sort
of would carry the Corporation in formata through to funds
that were derived from work performed under -- and again, I
mean, even more so, people felt, "Wow, that would be great,
but we’re not going to suggest that, because it’s just too
dangerous politically."

Sc basically, what the programs felt was the most
appropriate thing was to continue the Corporation’s
derivative income policy with respect to LSC funds but not
have LSC impose that on other funders. So that’s what the
change is intended to do. And I think that if we work with

Gary, we’ll come up with some language that makes that very

clear.

CHAIR BATTLE: Okay. Suzanne?

MS. GLASOW: Just two points. One, on the
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derivative funds issue, if we were a federal agency, it would
be very clear that attorney’s fees taken in by federally-
funded Legal Services would be considered derivative funds.
And the federal government has very clear options of what you
can do with those funds. We’re not a federal agency. We’re
not subject to that. So we have some discretion. |

However, again, often, we look to what the federal
government does, in terms of what feelings on the Hill or
whatever may be. So that’s for your information.

MS. PERLE: They don’t require other funders to
treat --

MS. GLASOW: No. That’s correct. That’s correct.
When Gary called me day before yesterday and talked to me
about his concerns about his language, I did look at the
audit guide. And there is a specific provision in there
about court-awarded attorney’s fees.

So perhaps after we work with Gary, we may even
need to make a specific reference to the audit guide or
whatever, so we’re not really making policy. We just need to
improve the wording.

CHATR BATTLE: Right. And it needs to be worded in

such a way that it consistently will implement with ease
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whatever we have got in the audit guide that really reflects
the policy on this issue. Okay.

Anything else in (b) or (c¢) under "accounting for
and use of attorney’s fees"?

MS. PERLE: I think Gary has some similar concerns
about (b). Is that right, Suzanne?

MS. GLASCW: He does on the supplementary
information, ves. He’s not happy with the example we give in
the first paragraph under Section 1609.5(b). So again, we
need to work with him. I think we just need to improve my
understanding of accounting. It‘’s not my forte. And I'm
sure he’ll be able to help me with that.

MR. McCALPIN: Yes. I had a problem with the last
sentence in that paragraph under 1609.5(b). I thought that
what you meant was, for example, LSC could permit a recipient
that operated on an accrual rather than a cash basis to
record an award that had not been recorded as a receivable.

MS. GLASOW: He says that whole concept is just

wrong. So we were just going to take that out and revise the

whole thing.

MS8. PERLE: I mean, there are examples where the

treatment of a particular attorney’s fee award is not
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obvious. And there needs to be some different treatment from
what is the obvious in order to account adequately for the
circumstances.

And the Corporation, I think, has been able to work
with programs to work out something that is acceptable to the
program and consistent with the audit guide and various other
accounting rules.

MS. MERCADO: Especially because something -- T
mean, even though initially the court may award attorney’s
fees in a case, 1f the other side goes back and appeals the
issue of attorney’s fees, a lot of times what happens,
especially if you’re in the 5th Circuit or the 1ith Circuit,
you know, they’‘re going to take away the attorney’s fees from
Legal SerVices, saying, "They’re nonprofit. They’re being
funded by the federal government. They don’t need attorney’s
fees."

MS. PERLE: Well, I think that happens elsewhere,
as well. And I think that -- I got a call from a program

that had received and, in fact, had in hand a large

attorney’s fee award. But they couldn’t spend it, because it

was on appeal. And while they thought that ultimately they

would prevail and they would have the money, hevertheless,
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they really couldn’t count it as part of their fund balance,
because it was subject to --

CHATR BATTLE: And because of that, I would think
that -- I noticed in the last example, you talk about a year-
end problem.

And by and large,'even if you get the award, I
would think that for the duration of the time that that might
be appealable is another time frame in which those funds
don’t need to be subject to any kind of movement by LSC and
that we might need to account for that in such a way that the
program feels comfortablerin understanding that
notwithstanding whatever it is that we look at at the end of
the year to determine whether you’ve got to turn any funds
back, and award, while there is the possibility of a pendency
of an appeal, can’t be counted.

MS. PERLE: Yes. And we really are talking about
it in the fund balance context. That is the situation that’s
of concern to programs, how it’s treated for fund balance
purposes.

Because now, under the current fund balance rule,
if a program has more than 10 percent of its LSC funds left

over at the end of the year, they either have to give them
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back to the Corporation, or they have to seek a waiver. And
that waiver can be granted up to 25 percent.

But sometimes, there are situations where a small
program has been working on a case for years and years and
years, and they get in a fee which is more than 25 percent of
their 1LSC grant. And we have to really figure out a way to
deal with that situation. I mean, obviously, they need to
think of some way that it needs to be spent over time or some
purpose for which it’s going to be held for some period of
time or whatever.

CHAIR BATTLE: Or another way of counting that 25
percent, particularly if you’ve worked on a case for 10
years, you get a fee in one year pro rata, if you go back
over the Years, it ought not to account as though all of it
were earned in that year.

MS. PERLE: Within that year. Right.

CHAIR BATTLE: I mean, it seems to me that there
ought to be something that we can address from an accounting
point of view to --

MS. PERLE: Right. But I think that what we became
convinced of -- and I‘m not sure whether this was part of the

discussion when we last took this up -- is that rather than
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deal with it as we first did in the draft, which is to say

that attorney’s fees are just not subject to the fund balance

rule, that what we really need to do is address the fund

balance rule.

And we need to do that fairly quickly, so that we

can deal with that in the context of other -~ there are other

situations where programs get large amounts of money -- if

they sell a building, for example.

And so we need to address

that question somewhat more broadly, but we need to do it

fairly soon. In the meantime, the

used.

waiver provision can be

MS. MERCADO: And there has to be some kind of a

pro rata share of expenditures per

put into it.

year of the time that they

MS. PERLE: There are ways to address the fund

balance issue, which is not -- the
is not to take the money back, but
program to come up with a plan for

reasonably spend it, which I think

respect to fund balances and other

CHAIR BATTLE: Okay. If

remedy for a fund balance
it’s to reguire the

how it’s going to

is what’s done with
situations.

that is everything on

1609.5, we can move onto 1609.6, "acceptance of
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reimbursements." (**backup*#*)

MR. McCALPIN: I have a couple of problems -~ with
the reqg itself, but with the commentary. First of -all, you
can read this paragraph (a) of the commentary to suggest that
the only possible recovery is expert fees, which are the big
one. But there can be significant discovery costs, court
costs.

It seems to me that this overly emphasizes expert
withess fees and could lead somebody to believe that there
are other litigation costs which would not be recoverable.

MS. GLASOW: We can add more examples.

MR. McCALPIN: Pardon?

MS. GLASOW: We cah add more examples.

MS. PERLE: Or we can just say that this is an
example.

MR. McCALPIN: VYes. That’s right. The other one
is narrow. About the middle, there’s a line that starts,
"Reimbursement for these costs out of back awards." I'm sure

you’re not talking about spinal cord injuries. But

"retroactive" may be better.

CHAIR BATTLE: When the comments refer to the

applicability of 1609.8, that section no longer -- I see.
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It’s deletion of that section.

MS. PERLE: Right.

MS. GLASOW: Correct.

CHAIR BATTLE: All right. I was about to say, it
doesn’t exist anymore.

MR. McCALPIN: But also, deletion of 1609.7.

MS. PERLE: Right. We need to make that clearer.
You’re absolutely right about that.

CHAIR BATTLE: Okay.

MR. McCALPIN: Madam Chair, I would think that
unlike 1604, this reg is not in a position for us to forward
it for publication. And I would expect that we would have
all of these things that we discussed this morning reviewed
and this reg brought back to us; is that correct?

CHAIR BATTLE: Yes. VYes. I would accept that as

MS. PERLE: In December?
CHAIR BATTLE: In December, yes. And I would just

urge the staff, as you go through this, the changes that we

have discussed today, if they will be bolded, then in our

next review, we should be able to focus on those areas where

we have proposed changes.
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MS. PERLE: We’ll take out -- just to make it
clearer, I think we’ll take out the bold that appeared today.

CHAIR BATTLE: Yes. And put in the bold related to
what we have got here.

MS. PERLE: VYes.

CHAIR BATTLE: If there are sections, and I think
there are some that we reviewed today that are bolded that we
accepted, then it ought to be in plain print the next time,
with the specific --

MsS. PERLE: Right, so that the bold only represents
changes from the last time you saw it.

CHAIR BATTLE: To this one. That’s right. That’s
right. Okay. We may now move on to 1610 in our discussion.
And 1610 really is a compilation of sections which address
funds from sources other than the Corporation, the use of
funds from sources other than the Corporation.

We do have some changes to this that we need to
consider. The commentary is substantially brief., It’s about
three pages long. So why don‘t we go through it page by page
now? And the actual proposed rule is only a page and-a-half.
We can do them in tandem as we have the other sections, since

most of us should be pretty familiar with this particular
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rule, 1610.

Page 1 has the background information. I guess
we’re going to need to roll into this the same kind of ~-
"Congress may consider legislation," rather than "is
currently considering it" in the paragraph that’s the third
from the bottom of that page.

Are there any other changes on page 17?

MS. MERCADO: Page 1 of the comments?

CHAIR BATTLE: Page 1 of the comments, yes. And
we’re going to start with "purpose,” which is at the bottom
of that page.

MS. PERLE: As you recall, there was no purpose
section in this rule, and the committee suggested,
appropriately, that we add one.

CHAIR BATTLE: Yes,.

MS. PERLE: 8o we have just added one that was very
simple.

MR. McCALPIN: Pardon?

MS. PERLE: There was no purpose section in this

reqgulation, so we added a very simple purpose section, which

I think captures what this rule is about without loading it

up with anything extraneous.
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CHAIR BATTLE: Okay. Any questions about purpose?
(No response.)
CHAIR BATTLE: We can move on, then, to
"definitions."
MS. PERLE: I would make one suggestion under the
1610.2, "definitions." In the commentary, we have an example
at the end of the paragraph that starts on page 1 and ends on
page 2 which deals with Part 1612. And I think it’s not an
appropriate example, because we have removed Part 1612 from
this rule. So I think we --
CHAIR BATTLE: Use another example.
MS. PERLE: Yes.
CHAIR BATTLE: Bill?
' MR. McCALPIN: Two comments. One, here again is a
-- well, two questions that we raised yesterday. One,
there’s a reference to "the Act," which is not defined. and
are we going to rely on 1600 for a definition of "the Act,"
or are we going to include a definition seriatim in
regulations as we go along?
And I think whatever the answer to the question
yesterday was would still apply. But more particularly, if

you begin with the sentence at the bottom of the first page
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and continue it on, it says that "Restrictions apply only to
those provisions that implement the Act that contain specific
prohibitionsg and not to those based on restrictions contained
in the Act only in wide respect are those that are included
in the regulation but are in addition to the prohibitions in
the Act.™

Yesterday, we sald we were going to raise a flag
when we talked about our imposing restrictions beyond those
that are in the Act. And I wonder what are the prohibitions
referred to there that are included in the regulation but are
in addition to the prohibitions in the Act.

MS. PERLE: Well, I’m not sure I can give you a
specific example. There may be some things in the advocacy
training and organizing activities and in the legislative and
administrative advocacy which -~ actually, we have removed
that. Excuse me. Well, I’m trying to think of an example.

Obviously, our goal is to remove all of those
extraneous restrictions. But you may remember that we added

one when we went through 1608. And there are a number of

other things in the current regulations which we haven’t

gotten to which go beyond the restrictions in the Act.

MR. McCALPIN: We’re talking about this regulation.
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And if we are not imposing any restrictions in addition to
those in the Act, then I think we ocught to delete this
reference. If we are imposing such restrictions, we ought to
know what they are.

MS. SZYBALA: What you were Jjust discussing at some
length, the question of statutory fees and Social Security
cases, that’s a place where Congress told the Corporation to
make guidelines and permitted the programs to do anything
that’s consistent with the Corporation guidelines.

To the extent the Corporation makes a Quideline
that says, "You cannot take the fee out of the client’s
recovery," it’s going to be a prohibition that’s not in the
Act. And what this is saying is that private fees are not
subject to that prohibition, which is precisely what Roger
McCallister liked about it.

I mean, that’s what this means, that to the extent
things are found only in LSC guidelines under the Act but not
in the Act itself, private funds are not going to be
restricted.

MS, PERLE: Except that we’re removing 1609. It’s
not the right example, because this proposal removes 1609

from the coverage of 1610.
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MS., SZYBALA: The example. This, you mean?

Ms. PERLE: No, no, no.

MS. GLASOW: But the reason we’re removing that is
because we say it deals with private funds. I think what
we’re just trying to make clear -- because abortion also is
another instance where we have a stricter prohibition in the
rider than we do in the LSC Act,

So I think it is important to make it clear that
such intention of the LSC Act, which restricts private funds,
only applies to restrictions that are, indeed, in the LSC
Act. Because it has been misinterpreted in the past. And I
think that’s all we’re trying to do.

MS. MERCADO: That’s right.

' MR. McCALPIN: You already said "restrictions
contained in the riders to the LSC appropriation."™ and I
just don’t see where in this regulation we are imposing
restrictions in addition to prohibitions contained in the
Act.

MS. PERLE: We’re not. That’s the point.

MR. McCALPIN: Well, then, why are we --

MS. MERCADO: No, and it says, M"and not to those

that are based”" -~
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MS. PERLE: But it does apply to those.

MR. McCALPIN: What?

MS. MERCADO: See, read the séntence.

CHAIR BATTLE: Start at the beginning. Why don’t
we just read it?

MS. PERLE: You have to read the whole sentence.

MR. McCALPIN: "The definition of this purpose is
to propose to be revised to make it clear that the
restriction on private funds applies only to those provisions
of the LSC regulations that implement the provisions of the
Act that contains specific prohibitions and not to those that
are based on restrictions contained only in riders or those
that are included in these regulations but are in addition to
the prohibitions in the aAct.*

MS. GLASOW: T think it’s important, because even
though we’re talking about these activities in Section
1610(c), in terms of you can’t use private funds for these if
you can’t use LSC funds, we have other regulations that also
deal with these activities.

And some of those regulations may be implementing
prohibitions in the rider. And we just want to make it clear
up front here that the private funds part only applies to
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restrictions that may be in another regulation over here, for
instance, on class actions, that are actually restricted in
the LSC Act.

CHATR BATTLE: TI almost view this as three
concentric circles. We’re talking about one circle which
would identify the restrictions that are contained in Section
1010(c) of the Act. We have in addition to that restrictions
that have been imposed by the riders. And we have
restrictions that may appear in our regulations.

And to the extent here that you have something in
1010(c) that is not reflected in any way, any greater
restriction or lesser restriction on that issue in the other
two circles, then we’re only speaking when we define the term
"purposes prohibited by the Act" to mean just that, the Act
and the Act only.

MS. PERLE: That’s correct. I thought this
language was fairly clear. But if it’s not, we certainly
could redraft it.

CHAIR BATTLE: Let’s massage it just a little bit.

MS. PERLE: Or maybe Martha needs to draw a Ven
diagram.

{Laughter. }
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CHAIR BATTLE: OKay. Legislative and
administrative representation is removed from this rule.

MS. PERLE: That’s one of those areas where there
are a number of -- where the regulation, which is very
complicated and difficult to follow -- many of the
restrictions that are contained in that rule are based on the
rider, rather than on the LSC Act.

And in addition, there are many other things that
are included within that regulation which have no basis
directly in the LSC Act or in the rider. And what we did
last year was attempt to clarify some places in that rule
where it was appropriate to apply the restrictions to private
funds and others where it wasn’t.

And I think we got about 30 or 40 percent of the
way down the road towards clearing that up, so that the rule
itself deals much better -- not totally, but much better with
what is and what isn’t covered -- what activities may and may
not be done with private funds. And I think it only adds

confusion to say that vou need to look at the restrictions on

legislative and administrative advocacy in this context and

in 1610.

Just look at 1612 and whatever we come up with
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later in 1612, and that will clarify what’s restricted and
what’s not restricted. But by having it in here, it just
suggests that the restrictions on private funds go further
than what they actually do.

CHAIR BATTLE: Okay. Now, with respect to fee-
geherating cases, we’re going to delete its reference in this
rule, as well, right?

MS. PERLE: Right. We’re not deleting anything --
okay.

CHAIR BATTLE: We’re just deleting it from this
rule as a clean statement with regard to prohibitions
contained in the Act. Then, IOLTA funds are now going to be
defined. Are there any questions about the definition of
IOLTA?

MS. PERLE: Let me just note that I talked to
several people in the IOLTA community about this definition.
And the language that’s included on page 3, most of that is
language that came directly from some folks in the IOQOLTA

community who suggested these are the things we needed to

say.

So I’m pretty comfortable that this definition is

one that the IOLTA community agrees with and that they’'re
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happy with the language that’s in the commentary, as well.
Of course, we’ll get comments.

MR. BROOKS: Just one suggestion. The fourth line
from the bottom of the first paragraph on page 3, it’s in the
sentence that begins the 1line above, "The interest generated
by these funds is remitted by financial institutions." I
think we ought to say "by the depository institution.”

MS. PERLE: Okay.

CHAIR BATTLE: Okay. Is there anything else in the
definition of “"IOLTA"?

(No response.)

CHAIR BATTLE: You also have a definition of
"tribal funds." Is this definition anywhere else in any of
the regulations?

MS. PERLE: TIt’s in 1600. But I think we probably
ought to delete it from 1600 and just put it here, because I
don’t think there’s any other place in the rules where it’s
used.

Is that correct, Suzanne, as far as you know?
We’ll have to check on that, but --

MS. GLASOW: I’m not sure. There may be something
in PAI, but it may not be tribal funds. It may be tribes.
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I’'m not sure there’s an exception for tribal funds to the PAI

reguirement.

MS. PERLE: We’ll have to look at that. But this

is identical to the definition in 1600. Right now, it just

means that it’s in two places. But they’re exactly the same.

MR. BROOKS:

Can we go back for a moment to

1610.2(a), where we say "refers to"? Should that be "means"

to be consistent? The second line of (a).

MS. MERCADO:

MR. BROOKS:

MS. MERCADO:

CHAIR BATTLE:

MS. MERCADO:

Which one? Oh, "means."
On page 4.

"Means any activitiesg"?

Yes.

You all did it on the (b) and (c¢).

' MS. PERLE: In the rest of the rule, the other

changes are just sort of small changes in wording and

corrections to things that you pointed out at our last

meeting. I don‘t think there are any substantive changes.

Excuse me. 1 apologize.

pointed out.
MR. McCALPIN:

CHAIR BATTLE:

There is a major change that you

Where are we?

We have just done the definition of

"tribal funds,” which is on page 5 and the concomitant
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supplementary information on page 3. So we --

MR. McCALPIN: If we’re finished that, I would
point out that there is no comment whatsoever with respect to
1610.3.

MS. PERLE: I think that’s because there wasn’t any
substantial change. There was just a slight change in
wording. And we can say that there was no substantial
change.

MR. McCALPIN: I Jjust wondered whether that was
intentional or whether something was omitted. The fact that
there isn’t any comment --

CHAIR BATTLE: I’ve got a gquestion about 1610.3
based on the discussion that we just had earlier about
specifically what this section is intended to implement.
Since we have now narrowed the scope of 1610 to specifically
those prohibitions that come from the statute or the Act, is
this language appropriate in setting ocut the prohibition that
it be inclusive as well of corporate Corporation regulations?

In other words, are we now saying that any

regulations that we implement to impose restrictions also are

restricted in their use of private funds across the board?

And maybe we need to take a look at that to see if that’s
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what we intend to do.

MS. PERLE: You know, we haven’t really thought
about this, but maybe what we ought to do is to leave out
both here and in the definition “or Corporation regulations."

CHATR BATTLE: Yes.

MS. PERLE: And then say that the restrictions that
are in the --

CHAIR BATTLE: Regulations themselves.

MS. PERLE: That are derived directly from the Act
are applicable, which I think we have done.

MS. MERCADO: I think we did that in the initial
comment.

MS. PERLE: Yes. Take it out of both the
definition and this section.

MS. GLASOW: Because then we don’t even cite the
regs anyway in those numbers.

MS. PERLE: Right. The regs are not cited. And I
think that because of the definition in 1610.2(a), it does

already include reference to the provisions of the

regulations. 8o when you refer to "“the Act," you are

referring to the appropriate regulation sections, as well,

and we really don’t need to repeat it.
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CHAIR BATTLE: You‘re raising the question about
whether it’s repetitious. And I’m raising, I guess, a
substantive question as to whether -- there are some
regulations that implement these restrictive provisions in
the Act. And also, there are some regulations that don’t
implement the restrictive provisions in the Act. And I’m
hoping that we’re distinguishing them.

MS. PERLE: Right. Well, I think we’re
distinguishing them because we do have a definition of that
phrase, "purpose prohibited by the Act or Corporation
regulations."

CHAIR BATTLE: Thereunder.

MS. PERLE: Under 1610.2(a). But I think --

CHAIR BATTLE: No, but I’m saying it should be
"prohibitions by the AQt or Corporation regulations
thereunder," meaning the specific regulations that implement
those restrictions in the Act.

MS. PERLE: I think if you say "thereunder,*
though, the problem is that '"thereunder" -- there is a sort
of general regulatory ~-- there is a general language giving
the Corporation authority to pass requlations. So that could

be interpreted that way, as well.
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I think we really are much better off by just
deleting the phrase "or Corporation regulations" from the
definition and from the prohibition. And we still say
"purpose prohibited by the Act" means "any activity
prohibited by the following sections of the Act and those
provisions of the regulations the implement such section of
the Act."

CHAIR BATTLE: Okay. We have got it. We’re now on
the same sheet of music.

MS. PERLE: I think that was one of those things
that we read a million times and never caught, but I think
that’s absolutely correct.

CHAIR BATTLE: OKkay. All right. 1610.4,
"authorized use of other funds." We have got public, IOLTA,
or tribal funds. Is there anything else that should fit into
that category? Are these the only —-

MS. PERLE: I think they‘re the only ones that the
Act permits us to have.

CHAIR BATTLE: We have deleted accounting, 1610.4.

MS. PERLE: I think the IG has some views on that.
We deleted that as a result of the conversation that we had

the last time we considered this with the committee. But I
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think the IG feels that it’s not appropriate to delete it.

MS. MERCADO: I thought we were going to get into
all the other financials.

MS. SZYBALA: Did you get a memo? I mean, we sent
the committee a short memo.

MR. McCALPIN: Yes.

CHAIR BATTLE: I’m sure that I did.

MS. SZYBALA: Well, that kind of explains it. And
the problem might be -- I mean, I’ve since discussed it with
Linda and Suzanne. I think the feeling here was that
basically, the accounting rules are elsewhere. They exist
elsewhere, the requirement for "separate and distinct." And
therefore, it doesn’t need to be here.

" And if that’s true, then the problem here is with
the commentary, which suggests that it doesn’t exist anywhere
else at the moment, but we don’t like it here. It’s
outdated. The commentary is not describing what’s being done
here, if the real purpose is to take this out because it’s
redundant of the guidance that exists elsewhere. And it’s
more appropriate in accounting --

CHAIR BATTLE: So if we can adjust the comments to

reflect that there are guidelines elsewhere, would that
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satisfy the IG concern?

MS. SZYBALA: Yes. I think our memo said that, as
well. I mean, bottom line, it’s the commentary that’s the
problem.

MS. PERLE: I would suggest that the three of us
work together to develop language that meets the concerns of
the IG in the commentary.

MS. MERCADO: Youfve already got it in your first
sentence in the commentary, that it is to be included with
other provisions dealing with fiscal matters. And there are
other provisions in the regulations that deal with fiscal
nmatters.

MS. PERLE: Yes,

' MS. SZYBALA: That’s the problem. See, if the
purpose is to take it out because some day, we’re going to
have guidance that it will be incorporated into, the IG has a
problem with it, because -=

MS. PERLE: But we do have guidance.

MS. SZYBALA: Right, but that’s a different thing.

To say, "We’re taking it out because it does exist elsewhere"

is different than taking it out because someday, we’re going

to put it elsewhere.
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MS. PERLE: I think that the use of the word
"outdated" was somewhat unfortunate. I’m not sure where that
came from.

CHAIR BATTLE: Because it is redundant?

MS. MERCADO: Right, instead of "outdated."

MS. PERLE: We’ll work with Renee and come up with
language that reflects what actually --

MS. MERCADO: Or you can just even put that whole
thing out and Jjust put, "This section is proposed to be
deleted and should be included within the provision of the
fiscal matter," because you’re trying to clean it all up --

MS. PERLE: Because the directions --

CHAIR BATTLE: We need to cite to where it is. 1If
people are going through this trying to figure out what we
have done, if we have got it someplace else --

MS. PERLE: Well, we have it in the commentary.

CHAIR BATTLE: OKay.

MS. PERLE: But I think, really, it’s just that
there’s some unfortunate wording in the commentary that is
somewhat misleading, in terms of how these accounting issues
are dealt with by the Corporation.

And what we really need to do is say in a
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straightforward manner, "This rule was adopted before the
Corporation had adopted any direction to programs about how
funds were to be accounted for." The Corporation now has
such direction in the audit guide in 1630 and elsewhere, and
we can point to anything else, and that programs should refer
to those appropriate documents for how to do it.

And I think we should state that. And I think
that’s consistent with the view that the committee shared
with us last time.

CHAIR BATTLE: Okay. And the final provision isg
1610.5 with regard to waiver.

Bill?

MR. McCALPIN: One, again, there is no commentary
with respect to this provision. But let me raise a question
for you. 1610.3 would, in effect, say that private funds
could not be used for certain abortions, school
desegregation, selective service cases. Does 1610.5 mean
that the president can waive that?

MS. PERLE: "Only when necessary to permit the

Corporation to make a contract or other arrangement for the

provision of legal services with a private attorney, law

firm, state, or local entity of attorneys or Legal Aid
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organization that has a separate public defender."

MR. McCALPIN: So could O’Hara have permitted
Evergreen to use private funds for abortion cases?

MS. PERLE: No.

MR. McCALPIN: Why not?

MS. PERLE: Because they’re not a Legal Aid
organization that has a separate public defender program.

MR. McCALPIN: "With any private attorney, law

125

firm, state or local entity, or a legal organization that has

a" -- so he can permit New York to use private funds for
abortion cases?

MS. PERLE: He could. I don’t think he would.

MS. BERGMARK: Linda, you may want to simply say
that in -- the very last phrase is "that has a separate
public defender." 1It’s as though you can waive it -~ if t
happen to be one of these organizations that provides a
public defender service, then they can get a waiver as to
other things, as well.

So what you really want to say is "in order to
provide a separate public -- or make available a separate

public defender."

hey

MS. PERLE: But it’s also that if the Corporation
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wanted to contract with a private attorney that in its
private practice -- with a private law firm that in its
private practice did abortion or selective service cases, the
Corporation could do that and would not require that private
attorney or private law firm to apply the restriction.

CHAIR BATTLE: But the waiver isn’t with respect to
whether Legal Services can undertake that representation: it
is with respect to whether that contract would somehow negate
the restriction.

MS. PERLE: Right. I think what we ought to do is
put two sentences -- put a period after --

MR. McCALPIN: Why would the Corporétion want to
make a contract with a private attorney to handle abortion
cases if it doesn’t involve LSC funds?

MS. PERLE: ©No. You misunderstood what I was
suggesting. What I was suggesting is the Corporation might
want to contract with a private law firm to do legal
assistance activities under our Act. But that same private

attorney might in another part of his or her practice do

abortion cases or selective service cases or desegregation

cases. And we don’t want to apply that restriction to the

attorney’s entire other practice.
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MS. MERCADO: This deals with the restrictions on
the ot