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Draft Minutes
Legal Services Corporation Board of Directors Meeting

June 7, 1983

The Ledal Services Corporation Board of Directors convened
its public meeting at 10:00 A.M, in the GSA Central Auditorium,
18th and ¥ Streets, N.W., Washington, D.C., on June 7, 1983.
The Chairman of the Board, Robert E. McCarthy, presided. Other

Board members present included the following:

Frank Donatelli

Milton Masson

Daniel Rathbun
Also present were Donald P. Bogard, Corporation President;
Dennis Daugherty, Vice President of Operations; Charles Ritter,
Vice President of Finance; LeaAnne Bernstein, Secretary; Alan
Swerndiman, General Counsel; Jim Streeter, Director of
Government Relations; Gregqg Hartley, Director of the Office of
Field Services; other Corpocration staff; and members o¢of the
public,

Mr. McCarthy called the meeting to order and noted that the

meeting had been postponed by a majority of the Board of
Directors from June 6, 1983, the time of the meeting noticed in

the Federal Reygister, to June 7, 1983, and that the present

meeting was a properly noticed meeting of the Board of
Directors. The tentative agenda was discussed, and an

amendment to the order was suggested to maximize public input.



Milton Masson moved that the tentative agenda be adopted with
the stipulation that item 8 appear immediately after item 4.
Frank Donatelli seconded; the motion was carried.

Mr. Donatelli moved the adoption of the minutes of the
March 15, 1983, Board meeting. Mr. Masson seconded the motion,
and the minutes were approved as presented in the Board book.

Chairman McCarthy noted the Federal Register provision for

a portion of the meeting to be closed to discuss personnel,
litigation, and investigatory matters. He suggested that it
commence no later than 11:30 A.M. bonatelli so moved, and
Masson seconded,

Corporation President, Donald P. Bogard, asked for a roll
call on the motion. The vote was unanimous to hold the closed
Executive Session. Alan Swendiman, General Counsel, certified
the vote.

Mr. Swendiman then reported from the Office of General
Counsel on the proposed regulations on the alien rider (Public

Law 97-377) as published in the Federal Register. He said 106

comments concerning the regulations were received and reviewed.
Focusing on Section 1626.5 (verification), Mr. Swendiman
said a number of comments were received. To clear up potential
misunderstanding in the field, it was recommended that the
phrase "good cause" be changed to "reason to doubt."” Some
comments also mentioned the importance of a baptismal

certificate to verify citizenship.



Another change in the proposed regulation was in
subparagraphs (a) and (b) of 1626.4 covering all eligible
aliens. Chairman McCarthy asked Mr. Swendiman whether the
Immigration and Naturalization Service had expanded on 1its
previous opinion regarding the categories of eligible aliens.
Swendiman affirmed that INS had expanded on 1its earlier
comments.

Provision also was made in the new draft for emergency
services and rural verification. it was recommended that
allowance be made for instances when photocopying of documents
was impractical or illegal. Mr. 8wendiman suggested 1in his
concluding remarks that the Board consider a possible conflict
between an attorney's professional responsibility and the
Continuing Resolution's restrictions on alien funding.

Mr. McCarthy invited discussion of this problem. A member
of the audience, Dwight Loines of the National Organization of
Legal Services Workers, said the ethical gquestions had not been
addressed by the Board. He said withdrawal or referral would
prejudice a client, and he noted that uncompensated
representation also raised ethical problems.

Charles. Horsky of the American Bar Association Standing
Committee oh Legal Aid and Indigent Defendants expanded on both
of these points and added that lawyers should make good faith
efforts when withdrawing from a case. He cited an ABA opinion
which states that the responsibility for a client rests with

the recipient not the individual attorney. Bernie Veney of the



National Clients Council reiterated the point made by Horsky
and Loines, and asked that the preamble reference protecting
minority individuals from possible discrimination by 1legal
agencies be moved to the main body of the regulations. Veney
asked for more explicit quidelines on client grievance
procedures. He said that a client should be represented by
someone with expertise in immigration matters. He also said an
indirect result of the proposed regulatons would be to subject
attorneys to actions by state or other bar associations.

Veney said there was a conflict in the Corporation's
intentions concerning carryover funding. He challenged
Congress's right to go directly to local legal service programs
for desired information rather than to the Corporation itself.

Ellen Vargas of the Coalition for Legal Services agreed
with the previous speakers saying that the regulations are
ethically irresponsible and in violation of Section 1006(b) of
the Act. She expressed appreciation of certain changes in the
"proposed regulation but asked that the Board give more time and
consideration to the problems being raised.

President Bogard noted that he and the Board members, as
well as four members of the General Counsel staff, had
evaluated comments on the guidelines extensively and had nade a
serious effort to review the problems over a 30-day period.
Mr, Donatelli explained that an appropriations rider has
jurisdiction over the funds appropriated, and Congress's

language that "no funds shall be made available" means no



funds. He said the Board had to move quickly to approve the
necessary legislation before the end of the fiscal year. Hr.
Donatelli and Mr. McCarthy each stated that it was their
fiduciary duty to enact the resolution despite the little time
available.

Masson moved and Donatelli seconded the adoption of the
regulations as modified. The motion was carried by a voice
vote,

John Meyer, Deputy General Counsel, discussed the proposed
regulation relating to the transfer of Corporate funds which,

i1f passed, would be published in the Federal Register for

comment and voted on at a later Board meeting. Under the
proposed régulation (1627.2), a recipient is defined as any
organization that receives funds from the Corporation, and a
subgrantee is similarly defined so that in effect there is no
difference between the two. This would allow for stricter
accountability in the transfer of Corporation funds.

President Bogard asked for clarification on 1627.2(b)(1) of
the propesed regulations. He suggested that, prior to

publication in the Federal Register, a statement be made that

pro bono service or compensated service from a private
attorney is not meant to be included under this category of
subgrant.

John Meyer discussed the requirements for subgrants: (1)
that subgrants be submitted in writing for prior approval by

the Corporation; (2) that the Corporation has 45 days to



approve, disapprove, or suggest modifications; and (3) that,
should the Corporation not respond within the period, the
recipient shall notify the Corporation and then proceed within
7 days, having implicit approval., Further, subgrants are to be
of a duration of no more than one year and must contain a
self-termination provision should the grant be terminated
before the subgrant is completed. Similarly, should there be
substantial change in the grant, responsibility lies with the
recipient to monitor the use of all funds dgranted. Meyer
discussed other detailed provisions of the proposed regulations
concerning recipients, fees and dues, and subgrants.

Mr. McCarthy recessed the meeting at 11:34 A.M. for
Executive Session,

When the public meeting reconvened at 1:20 P.M., President
Bogard delivered a report on the Executive Session stating that
the Board had discussed personnel, litigation, and
investigatory matters but that no Board actions had been
taken. He noted his visits to prodrams around the country and
said the Corporation had issued a $200,000 grant to the Florida
Justice Institute to establish the National IOLTA
Clearinghouse, 1In addition, he said a number of Corporation
positions had been filled: Robert Washington, Director of the
Equal Opportunity Office; Joshua Brooks, Deputy Director of the
Qffice of Field Services; Gail Francis, Acting Director of the
Office of .Information Management; LeaAnne Bernstein, Acting

Director of the Office of Program Development; John Mevyer,



Deputy General Counsel. Position announcements for Director of
the Office of Information Management were to be posted, and it

was hoped that the position would be filled within sixty days.

Masson moved and Rathbun seconded that the broposed
regqulations on the transfer of corporation funds be published

for comment in the Federal Register, incorporating the changes

suggested by the Board.

Mr. Donatelli and Mr. Veney exchanged views on the proposed
guidelines relating to client input into local attorney board
member appointments. Mr. Bodgard offered to review the issue
further. Mr. Swendiman followed by noting the procedural
requirements for publication of proposed regulations,
guidelines, and instructions.

Randy Chapman of the state support center ih Pennsylvania,
Law Coordination Center, said the guideline for Board
composition should be put out for comment and not implemented
as an instruction without feedback. Mr. Masson suggested that
in this instance the guideline might be published to allow for
comment. Masson moved and Donatelli seconded that that the
staff publish, for a thirty-day period, the proposed regulation
concerning the transfer of corporate funds by recipients. The
Board voted unanimously in favor of the matter. No motion
regarding the guideline was made.

Jim Braude, National Organization of Legal Services
Workers; Mary Lanier, client; and Jawara Lamumba, NLADA; made
policy statements to the Board.

-7~



Vice President of Finance, Charles Ritter, reported on
expenditures through FY 1983. He said the funds available to
the Corporation are approximately $243,800,000, of which
$543,000 has not Dbeen allocated. He noted that for the
consolidated operating budget as of March 31, 1983, staff has
proposed changes within, but not among, some maljor budget
categories. He stated that no allocation had been made for
studies of the HNational and State Support Centers and the
National Clients Council, and that, if necessary, unallocated
funds were available for that purpose.

Vice President of Operations, Dennis Daugherty, noted that
the Corporation was negotiating with a nationally-recognized
survey firm to ascertain support needs, In addition, studies
were being commissioned to find alternative support resources
outside of Corporation funding. Evaluation visits were being
planned for the Fall. Daugherty also noted that the Office of
Field Services and the O0ffice of Information Management were
examining the census data to check the pattern of £funding
distribution among the poor. That data indicated striking
discrepancies in per capita funding levels. Very few programs,
he said, are being funded on the national average of $6.61 for
each poor individual, and many are being funded at less than
the $6.20 minimum formerly guaranteed recipients. He suggested
that program funding be studied in relation to non-census
factors as weli as to population count, and he provided the
Board with data on this subject. He noted that under the
language of the Continuing Resolution the Corporation is
arguably without authority to alter program funding.

s



There was a discussion between Gregyg Hartley, Director of the
Office of Field Services, and Mr. Rathbun regarding the one-time
grants mentioned in the draft fund-balance resolution. It was
the consensus of the Board that one criteria for the grants to be
made should be a recipient's demonstrated need to complete
ongoing representation of now ineligible aliens.

Masson moved and Rathbun seconded that the draft resolution
be adopted. The Board voted in favor.

Jim Streeter, Director of Government Relations, said that the
House Judiciary Committee had reported out a three-year
reauthorization bill {(H.R. 2909) for the Legal Services
Corporation which authorizes a number of statute changes,
including the establishment of State Advisory Councils;
compensation limitations for recess appointees; repeal of section
1011 of the Act; prohibition on private club membership; specific
limitations on lobbving; and specific limitations on class
actions. Streeter noted that H.R. 2909 authorizes $296 million
for FY '84 and such sums as are necessary for the two subsequent
years, He said the Senate budget proposal for Legal Services is
$241 million. He noted that the Corporation was responding to
gquestions raised by Senators Hatch and Eagleton. It was believed
that the Senate Labor and Human Resources Committee will report
out a reauthorization bill by the end of July. He added that the
draft GAQ report was to be released soon.

Masson moved and Rathbun seconded that the meeting be

adjourned. The Board approved, and at 3:08 P.M. the Boeard

meeting was closed,



SUMMARY

In summary, we wish to point out that we have not made
a thorough review of all the LSC documents provided us by
your office concerning the LSC survival campaign. There-
fore, we are unable to determine whether the January 1981
Denver Regional Project Directors Meeting is representative
of LSC activities during the period in question. Indeed, we
selected the material on this training session because it
appeared to ¢ontain evidence indicating violations of the
- statutory prohlbltions that you cited in your request by LSC
fund recipients. After reviewing the training session mate-
rial, we determined that certain LSC fund recipients had
violated these statutory prohibltxons, as has been described
above.

Although appropriated funds were expended by these fund
recipients contrary to law, we are of the opinion that the
Government would be unable to recover the illegally expended -
sums from. the recipients. In each instance the Corporation
authorized and encouraged fund recipients to make the expen-
ditures. By separate correspondence, we are recommending
that the Corporation take appropriate action to amend its
regulations governing the activities of fund recipients and
Corporation officials in order to prohibit such expendltures
in the future.

In accordance with your request, we are continuing our
work on the overall investigation of the LSC survival cam-
paign and members of our staff will contact your office from
time to time to discuss this project.

_10-



1627 - SUBGRANTS, FEES AND DUES

(Limitations on Transfer of Corporation Funds
by Recipients and Certain Expentitures)
Proposed Published Version




.}~ Federal Reg_i%te_r,;l:_vql. 48, No. 121 f .Wednesday."'lune_‘zz.--»1983 [-Proposed Rules 28485 e

Directors, a condition was attached to
- all recipient's 1983 grants. which reads:

None of the funds awarded hereunder may
. be utilized for the payment of program - _
membersh:p fees or dues fo eny organization
. unless prior written approval is gbteined = °
: from the Corporation, except that no prior
epproval shall be necessary if the payment of
; ‘such fees or dues is made in order to quslify
- for Professional Liability Insurance at
oy " reducted rates (for 1983 onty), for the ~
payment'of any mandatory fees or dues to
any bar essociation of fees to any Beal!h
* insurance provnder L

On April 15, 1983, the DJreclor of the
Office of Field Services, senta
" memorandum to the regional ofﬁces, one -
- section of which gave detailed .~
guidelines as to the interpretation and
- administration of this grant condition.
Objections t& this section of the
memorandum were immediately raised -
* by concerned organizations. ©
Consideration of these objections has
convinced the Corporation that policy
concerning fees and dues should be
embodied in & regulation adopted -
"through the full regulatory process of

i

I

_ pubhc;}tlilscussmél and commer&ll
. . Furthermore, discussion of the - :
Lk LEGAL SERWCES CORPORAT‘ON ' ‘question of recipient transfers of '
o 45 CFR Part 1627 - ::‘- Corporation funds among themselves
- and fo other organizafions has shown -

" Umiations on Transfer of COrporation
_Funds by’ Reclpients and on Certaln L
- _Expend:tures C
. AGENCY: Legal Servnce Corporabon -
..ACTION: Proposed rule. . SR

-~Corporation funds, in particular
subgrants, which are not addressed m
the Corporation's regilations. '

“found it déesirable toissuea

: SUMM ARY: This ¢ propose d ml ¢ creates & - comprehenswe proposed regulahon
niew Part 1627 governing transfers of =~ covering this. ennre area. .
. 'Corporatmn funds by recxptems ta'ather '
- 7= .organizations. There are, at present, no -

"+ " Corpgration régulations’ gmreming thxs f.:
. area and, conseque‘nt!y, there ig - -

« inadequate controf overand - -
- accountability for such tranisfers. 'I’hls

-+ proposed rulerequires prior written
.. Corporation approyal-for-all subgrants
; ‘and for most categories’ of. peyment of . .
fees and dues.and contributions of . .,
Corpqrauon funds, but not for routi
aining expendlturesn _
DATE: Comments must.
-befara }u‘ly 22,1983:

'Subgranls

A subgrant is deﬁned in Sectwn ,
_’1627.2(b) gsa transferby. grantor .~
.contract of funds received by a recipient

from thé Corporation 1o an organizatién

* ‘defined more broadly than in the Act )

,,,,,

-Uinder Sections 1006(a)(1)(B)and" '
-1006(a)(3) of the Act). Exceptéd from !
this definition are contracis for sefvices
‘rendered directly to the recipfent (.6,
AR ! cconnhngeemr;es. general counse
* management consultants, computer
- gervices, eté:)'and all contracts with
! private attorneys and law ﬁrms for
* dirgct” provismn of legal BerV ces“l
ei:glble clients. v
"+ &The: regulanon requxres ‘prio
“: - Corporation approval of gll subgran
. ‘The mtent of e regulatlon ig th

< ird0.Office of General Couise! Legal i
. .gSennce ‘Corporation, 733 Fifteenth ..
\Street; NW., Ruomﬁzn Washington, .
G 20005 o3 dali, et
FOR' FUH?‘HEHJNFORMAHON CONTACT:
~John Meyer. Deputy'GeneraI Gounsel
(202) 272-4010: i

resolution of the Corporation’s Board of
.provisions of legal services; however, - -

. transfers of Corporation funds to other

" that
that thete aré other forms of transfer- of  expenditare of Corporation fur ds for ail

" Consequently, the Corporation has ~ - :
d y e T pt 750 or one-half of oné percentof a -

B rec1p1ent's funding, whichever is greater
" XA recipient may not contribute”
_Corporation funds-to any other -
"organization, because the Corporauon
: -does not consider such contributions, .
" however worthy, a proper use of .
. .taxpayer funds. R

for the purpose of carrying outa ‘part of "‘___Categones of Disappmved Expend;tums

‘the recipient’s prpgram {a rec1p1ent s

~which direct expendltures are.:

A SUPPL.EMENTARY mFonMAﬂon LA b reciplents ‘be free to contract for.-
| B ok d . : . services and that private bar
P SR B groun : . involvement programs npt be requxred to
I . Pursuantto g December 1962 “seek approval for their contracts with

individual attorneys or law firms for -

organizations which then cerry out a
part of the recipient’s program require

. Corporation approval.

- In order to further promote
accountability for Corporation funds,
sudit responsibilities are cléarly defined .
and.provision is made that any

- disallowed costs may be recovered from . .

.. either the subgrantee or subgrantor. As
" ‘'most Corporation grants and contracis
. “are for a period of one year, this is the
. maximum term allowed for & subgrant’

" without renewed Corporatlon approval

- -Membemh;p Fees and Dues |
All fees and dues except four spemﬁc‘ W

categorles require prior, written
Corporation approval. The four _
excepted categories are: {1) Fees or dués

' pald to qualify for professional l:abahty

" “insurance at reduced rates, {2} .
' - mandatory bar assaciation fees or. dues.

- {8} fees or dues 10 a health insurance

prov1der or paid to qualify for health

"~ - insurance at reduced rates, and (4} any
fees or dues of $25 or less.

_In order to concentrate Corporatlon

.-'resources on the direct delivery of legal

-

services, the maximum annual-

~fees and dues, except for categories 1

. .‘and 3 discussed above and routine - "

training gnd education activities, is set’

- The regulation prohlblts expend:tures

to accomplish or promote indirectly. -

activities, such as voter registration; for

prohibited. This prohibition applies to
fees; dues; comnbutmns,'and training -
end educat:onal actwme &
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\WPART 1627—LIM£TATIONS ON. - s
RANSFER OF CORPORATION FUNDS

.- BY RECIPIENTS AND ON CERTAIN

EXPENDITURES

 Sec.-

"1627.1 Purpose e e

1627.2 Definitions.

1627.3 Reguirements for all subgrants
1627.4 Membership fees and dues. .

1627.5 Coniributions.

1627.6 Transfers to other recipients.

1627.7 Training and education activities.
1627.8 Tax sheltered annuities, retirement’
accounts -and pensions

Authority: Sec. 1008{e) Pub. L. 83-355, 85

Stat. 378 (42 US.C. 20969g(e)).

§ 1627.1 Purpose. :

In order to promote accountabﬁlty for
Corporahon funds and the observance
of the provisions of the Legal Services
Corporation Act and the Corporation's

- regulations adopted pursuant thereto, it -

is necessary 1o set cut the rules under
which Corporation funds may be
transferred by recipients to other
organizations {mcludmg other
recnplents} '

_§ 1627 2 Definitions.
{a) “Recipient” as used in.this pari
means any recipient as defined in

ection 1002{6) of the Act ond any '
i, §rantee or contractor receiving funds

m the Corporation under Section

© 1006(a)(1)(B) or 1006{a)(3} of the Act.

(b){1) “Subgrant” as used in'this’ Part
shall mean any transferof funds . - -
received from the Corporation by a
recipient to any organization for the

- purpose of carrying out a portion of the

" . recipient’s program under a grant or

contract from the Corporatlon. it shall
not include a contract for services to be

. rendered directly to the recipient, nor:
shall it include any contract with prwate

attorneys or law firms for the direct _

* provision of legal services to ehg:ble

¢lients. "
(2) “Subgrantee” as used in this Part
shall mean any organization recewmg a

’ subgrant

. (c} “Membership fees and dues" as
used in this Part shall mean fees or dues -

" paid to an organization on behalf of 2

program or individual to be a member
thereof, or to acquire votingor -
participatory rights therein; it shall also
include fees and dues required by 2 -
profesalonal licensing body. The 1arm
“membership fees and dues” shall not:-
include one-time fees or expenses for
programs or individuals o participetein

.-routine trainmg and educatmn antmues

'@27.3 Bequlrements for all subgranh.

(a){1) Al subgrants must be. su‘bnntted
in writing to. the Corporation for prior, '
written approval. The submission shall
include the terms and conditions of the

subgrant and the amount of funds "< :*
. intended to be transferred. -

{2) The Corporation shall have 45
days to approve, disapprove, or suggest
“modifications to the subgrant, A
subgrant which is disapproved orto -

- which modifications are suggested may

* be resubmitted for approval. Should the

Corporation fail to take action within 45

" days, the recipient sha)l notify the
Corporation of this failure and, unless
the Corporation responds within 7 days -
of the receipt of such notification, the
subgrant shall be deemed 10 have been
approved.

(3) Any subgram not approved

. aceording to the procedures of |

paragraph [a)(2} of this section shall be
subject to audit disallowance and

" recovery of all the funds expended

pursuant therelo.

{b){1) A subgrant may not be for &
penod longer than one year. .

2) All subgrants shall contain a
p_rovns:o_n providing for their orderly
termination in the event that the °

- recipient’s funding is terminated or ;he
‘recipient is not refunded and for

suspension of activities if the rec1p1ent s
tunding is suspended.

{3} A substantial change in  the work
program of & subgrant or 2n increase or
decrease in funding of more than 10%
shall require Corporation approval
. pursuant to the provisions of § 1627.3{a).
Minor, chan,ges of work program or
~ changes in fupding of less than 10% shall
- nol require prior Corporation approvel,
but the Corporation shall be informed in
writing thereof, -

() The responsibility for assuring the

- .. proper expenditure of funds by the
subgrantee rests with the recipient. The
" recipient is also responsible for auditing

the subgrantee’s expenditure of funds.
. The recipient may either: (1) Include a

" “subgrantee’s audit in its annual audit or

{2) audit the subgranlee as & part of its .
annual audit. A subgrant agreement may
provide for alternate means of assuring
the propriety of subgrantee

expenditures, especially in instances
where & large organization receives a

small subgrant. In such &lternate means
-are approved by the Audit Division of

the Corporation, the information
- provided thereby shall satisfy the

.- recipient’s annual audit reqmrement .

- with regard to the subgrant funds. :
{d) The recipient shall be responsxble

for repaying the Corporation for any-.

disaliowed expenditures by a..

aubgmntee. irrespective of whethei- the -

" recipient is able to recover such : =
expendmuves from the subgrantee

§ 1627.4 Membership fees and dues. . .
. [a) No Corporation funds may be used -
for membership fees or dues to any -

gy

'orgamzahon. whether on behalf ofa -
. recipient or an individual, without prior
" ‘written approval by the Corporation, -

. except that the follewing payments may
‘ __be made without such approval: .

(‘1} Fees-or dues paid to an
ox:gamzanon in order to qualify for
professional liability insurance at
reduced rates, provided the reduction in

‘rales is reasonably comparable to the ’
amount of the payment;

(2) Mandatory fees or dues to a bar
association, Supreme Court or
professional licensing body;

{3) Fees or dues paid to a health
_insurance provider or to an orgamzahon
in order to qualify for health insurance
at reduced rates, provided the reduction
in rates is reasonably comparable to the

amount of the payment; and

{4) Any fees or dues of 825 or less. -
provided they do not fall under the

. prohibitions set forth in § 1627.4(d).
(b) In order to prevent a significant
" diversion of funds from the direct
provision of legal services to eligible
clients, the Corporation has determined
that the total of any one recipient’s
annual expenditure on'membership fees

~* and dues should be strictly limited. With

the exception of categories (1) and (3}
listed in § 1627.4{a), that total shall not
exceed one-half of one per cent of the.
recipient’s annualized funding level or
$750, whichever is greater.

{c) In determining whether to grant a
specific request to use funds for fees or
dues, preference will be given to such
-uses as: {1) Payment of voluntary bar
association dues and similar dues-for
paralegal and legal service or law office
administrator organizations; and {2) the
provision of special training related to

" . activities designed to enhance the skill

of program staff in provision of legal
services to clients. Training relating to
skills the use of which is often not
permissible if supported with
Corporation funds {e.g. lobbylng) shall
not be approved.

{d) No request for payment of fees or
dues shall be approved if the effect of
that.payment would be allowed
recipients to use Corporation funds -
indirectly in areas (such as lobbying, *-

~political activities, voter registration} for
which direct expenditures by recipients
are prohibited or severely restricted =
-under the Act, Corporation regulat;ons
.(45 CFR Chapter XVI), or Corporabon

" Guidelines or Instructions. T
" Consequently, the Corporation will deny T
- permission for payment of fees ordues

‘{0 organizations whose activities would
violate the Act, or Corporation- -
Regulations, Guidelines or Instructmns
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§1627.5 Contributions. -~~~ 7T
** ‘Any contributions of Corporatmn

. .sheltered annmty. retlrement account. or

pension fund.
Dated: June 16, 1083,

e B

~ funds to another organization or to a!i
: 1nd1v1dua1 are prohibited. :

:Alan R. Swendiman, .
.G‘enem! Counsel. P, -
*{FR Doc. 63-16626 Filed 6-21-83; €45 am]
BILUING CODE 6820-35-W

,§ 1627.6 Transfers to other reclplents \
{a) The requirements of § 1627.3 shall

= apply to all subgrants by one recipient L

Z . 7 to another recipient. e .
3 "(b) The subgrantee shall audlt oy . "

= funds subgranted to it in its annual audit |

-and supply a copy of this audit to the S
_subgrantor. The subgrantor shall either
make the relevant part of this.audit 8
part of its-next annual audit or, if it
‘applies to an audit recently submitted,
: submit it as an addendum to that
T recently submitted audit.
it {c) In addition to the provisions of
§ 1627.3(d), the Corporation may hold
‘ _ the subgrantee directly responsible for
al any disellowed expenditures of subgrant
-y funds. Thus, the Corporation may
.17 recover all of the disallowed costs from -
L either subgranior or subgrantee or may
: divide the recovery between the two;
the Corporation’s total recovery may not
exceed the amount of expenditures o
disallowed. C :
(d) Funds received by a recipient from
other recipients in the form of fees end
dues shall be accounted for and
included in the annual audit of the
i recipient receiving these funds es
21 Corporation funds. .

§16272.7 Tra!nfng and education acﬂviﬂes

; (a) Corperation funds may be utilized e
i1 . topay for participation of programs and - ST
i | individuals in routine training and ‘
educational activities.
~ - [b) No recipient shall expend
‘Corporation funds for training or
A ‘educational activities or utilize
iy . Corporation funds to pay for programs
or individuals to participate in outside
| training or educational activities if the
effect of such payment would be to
iy allow the usé of these program funds:
i : (1) For purposes for which direct
; expenditures are prohibited under the
Act, Corporation regulations {45 CFR
Chapter XVIJ, or Corporation Guidelines
of Instructions; or - -
(2) For training or educational
activities in areas in which program
' -involvemernit is prohibited {such as
’ pohtwal activities or voter registration, - . B
- etc.) of in areas wherein only hmited : :
and incidenta! activities are al!owed -
' '[such as lobbymg) AR

§ 1627 8 Tax shettered nrmulﬂec,

q retirement accounts end pensions. . _
f- 7 _.xNo provision contained in this Part -

: - shall be construed to prohibit or restrict
ény payment by a recipient on behalf of-
its employees for the purpose of
contributing to or funding a tax

- - e _ 13
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Recommended Final Regulation 1627. Items in brackets are in
proposed rule and deleted from recommended final rule; items
underlined are new language in recommended final rule.

Part 1627 Subgrants, Fees and Dues

Sec.

1627.1 Purpose

1627.2 Definitions

1627.3 Requirements for all Subgrants

1627.4 Fees and Dues

1627.5 Contributions

1627.6 . Transfers to other Recipients

j 1627.7 Training and Education Activities

M 1627.8 Tax Sheltered Annuities, Retirement Accounts and Pensions

il AUTHORITY: Section 1008(e) Pub. L. 93-355, 88 Stat. 378 (42 U.S.C.
Section 299%b6g(e)

Subgrants, Fees and Dues

1627.1 Purpose.

In order to promote accountability for Corporation funds
and the observance of the provisions of the Legal Services
Corporation Act and the Corporation's regulations adopted
pursuant thereto, it is necessary to set out the rules under

E which Corporation funds may be transferred by recipients to other

organizations (including other recipients).

1627.2  Definitions.

(a) "Recipient" as used in this part means any recipient
as defined in Section 1002(6) of the Act and any grantee or
contractor receliving funds from the Corporation under Section

1006 (a) (1) (B) or 1006(a) (3) of the Act.

[(b) (1) "Subgrant" as used in this Part shall mean any

transfer of funds received from the Corporation by a recipient

=14~
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the recipient's program under a grant or contract from the
Corporation; it shall not include a contract for sexvices to be
rendered directly to the recipient, nor shall it include any
contract with private attorneys or law firms for the direct
provision of legal services to eligible clients.]

(b} (1) "Subrecipient" shall mean any entity that

accepts Corporation funds from a recipient under a grant or

contract agreement to conduct certain activities gpecified by or

supported by the recipient and closely related to the furnishing

of legal assistance to eligible clients. Such activities would

normally include those that might otherwise be expected to be

conducted directly by the recipient itself, such as representa-

tion of eligible clients, or which provide direct support to a

recipient's legal assistance activities, such as client involve-

ment, training or state support activities. Such activities

would not normally include those that are covered by a

fee-for-gervice arrangement, such as those provided by a private

law firm or attorney representing a recipient's clients on a

contract or judicare basis except that any such arrangement

involving more than $25,000 shall be included. Subrecipient

activities would normally alsc not include the provision of

goods or services by vendors or consultants in the normal course

of business if such goods or services would not be expected to

be provided directly by the recipient itself, such as auditing

or business machine purchase and/or maintenance. A single

entity could be a subrecipient with respect to some activities

it conducts for a recipient while not being a subrecipient with

respect to other activities it conducts for a recipient.

~15-
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[{k) (2) "Subgrantee" as used in this Part shall mean any

organization receiving a subgrant.]

(b) (2) "Subgrant" shall mean any transfer of Corporation
P

funds from a recipient-which'qualifies the organiﬁation receiving

such funds as a subrecipient under the definition set forth in

paragraph‘(b)(l) of this section.

{c) "Fees and dues" as used in this Part shall mean fees
or dues paid to an organization on behalf of a program or
individual to be a member thereof, or to acquire voting or
participatory rights therein; it shall alsé include fees and
dues required by a professional licensing body. The term "fees
and dues" shall not include one-time fees or expenses for
programs or individuals to participate in routine training and

education activities.

1627.3 Requirements for All Subgrants.

(a) (1) All subgrants must be submitted in writing to
the Corporation for prior, written approval. The submission
- shall include the terms and conditions of the subgrant and the
amount of funds intended to be transferred.

(2) The Corporation shall have 45 days to approve,
disapprove, or suggest modifications to the subgrant. A
subgrant which is disapproved or to which modifications are
suggested may be resubmitted for approval. Should the
Corporation fail to take action within 45 days, the recipient
" shall notify the Corporation of this failure and, unless the
Corporation responds within 7 days of the receipt of such

notification, the subgrant shall be deemed to have been approved.

16—



(3) Any subgrant not approved according to the
procedures of subsection (a}(2) shall be subject to audit
disallowance and recovery of all the funds expended pursuant
thereto.

{b) (1) A subgrant may not be for a period longer than

one year, and all funds remaining at the end of the grant period

shall be considered part of the recipienﬁs fund balance.

(2} All subgrants shall céntain a provision
providing for their orderly termination in the event that the
recipient's funding is terminated or the recipient is not
refunded and for suspension of activities if the recipient's
funding is suspended.

{3) A substantial change in the work program of a
subgrant or an increase or decrease in funding of more than 10%
shall require Corporation approval pursuant to the provisions of
Section 1627.3(a). Minor changes of work program or changes in
funding of less than 10% shall not require prior Corporation
approval, but the Corporation shall be informed in writing
thereof.

[The responsibility for assuring the proper expenditure of
funds by the subgrantee rests with the recipient. The recipient
is also responsible for auditing the subgrantee's expenditure of
funds. The recipient may either (1) include a subgrantee's
audit in its annual audit or (2) audit the subgrantee as a part
of its annual audit.]

(c) Recipients shall be responsible for ensuring that

subrecipients comply with the financial and audit provisions of

the Corporation. The recipient is responsible for ensuring the

17—
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Droper ekpenditure, accounting for, and audit of delegated

funds. Any funds delegated by a recipient to a subrecipient

shall be subject to the audit and financial requirements of the

Audit and Accounting Guide for Recipients and Auditors. The

delegated funds may be separately disclosed and accounted for,

and reported upon in the audited financial statements of a

recipient; or such funds may be included in a separate audit

report of the subrecipient. The relationship between the

recipient and subrecipient will determine the proper method of

financial reporting in accordance with generally accepted

accounting principles. A subgrant agreement may provide for

alternative means of assuring the propriety of subrecipient
expenditures, especially in instances where a large organization
receives a small subgrant. If such an alternate means is
approved by the Audit Division of the Corporation, the
information provided thereby shall satisfy the recipient's
annual audit requirement with regard to the subgrant funds.

(d) The recipient shall be responsible for repaying the
Corporation for any disalléwed expenditures by a subrecipient,
irrespective of whether the recipient is able to recover such
expenditures from the subrecipient.

(e) To assure subgrantee compliance with the Act,

Congressional restrictions having the force of law, Corporation

Requlations (45 CFR Chapter XVI)}, and Corporation Guidelines or

Instructions, contracts between a recipient and a subrecipient

shall provide for the same oversight rights for the Corporation

with respect to subrecipients as apply to recipients.

~18-



1627.4 Fees and Dues.

(a) [Nol Corporation funds may be used for fees or dues

to an organization, whether on behalf of a recipient or an

individual, without prior written approval by the Corporation,

3 [except that the following payments may be made without such

approval including] only for the following purposes:

(1) Fees or dues paid to an organization in order to

| gualify for professional liability insurance at reduced
| rates, provided the reduction in rates is reasonably
comparable to the amount of the payment;

(2) Mandatory or voluntary fees or dues to a bar

association, Supreme Court or professional licensing body:
(3) Fees or dues paid to a health insurance provider
§ or to an organization in order to qualify for health
insurance at reduced rates, provided the reduction in
o rates is reasonably comparable to the amount of the
payment; and

[(4) Any fees or dues at $25 or less, provided they

do not fall under the prohibitions set forth in Section
1627.4]

(4) Fees or dues to other organizationsg provided

such are directly related to the delivery of legal

i services to eligible clients, the practice of law, or the

management of a law office.
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{b) In order to prevent a significant diversion of funds
from the direct provision of legal services to eligible clients,
the Corporation has determined that the total of any one
recipient's annual expenditure on fees and dues should be
strictly limited. With the exception of categories (1) and (3)
listed in Section 1627.4(a), that total shall not exceed
one-half of one per cent of the recipient's annualized funding

level or [$750 whichever is greater] except that each recipient

may expend up to $1,500 and no recipient may expend more than

$20,000 on fees and dues.

(c) 1In determining whether to [grant a specific request

to] use funds for fees or dues, [preference will be given]

recipients shall give preference to such uses as (1) payment of
bar associétion dues and similar dues for paralegal and legal
service or law office administrator organizations; and (2) the
provision of special training related to activities designed to
enhance the skill of program staff in provision of legal
services to clients. Training relating to skills the use of
which is often not permissible if supported with Corporation
funds (e.g. lobbying) shall not be approved.

(d) [No request for payment of fees or dues shall be

approved] Corporation policy forbids payment of fees or dues if

the effect of that payment would be to allow recipients to use
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Corporation funds indirectly in areas (such as lobbying,
political activities, voter registration) for which direct
expenditures by recipients are prohibited or severely restricted

under the Act, other applicable Federal law, Corporation

regulations (45 CFR Chapter XVI)}, or Corporation Guidelines or
Instructions. Consequently, [the Corporation will deny
permission for] recipients shall not make payment of fees or
dues to organizations whose activities would violate the Act, or

Corporation Regulations, Guidelines or Instructions.

1627.5 Contributions.

Any contributions or gifts of Corporation funds to another

organization or to an individual are prohibited.

1627.6 Transfers to Other Recipients.

(a) The requirements of Section 1627.3 shall apply to all
subgrants by one recipient to another reéipient.

(b) The subrecipient shall audit any funds subgranted to
it in its annual audit and supply a copy of this audit to the
subgrantor. The subgrantor shall either [make] submit the
relevant part of this audit [a part of] with its next annual
audit or, if [it applies tol] an audit has been recently
submitted, submit it as an addendum to that recently submitted
audit.

(¢) In addition to the provisions of Section 1627.3(d),
the Corporation may hold the subrecipient directly responsible

for any disallowed expenditures of subgrant funds. Thus, the
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Corporation may recover all of the

subgrantor or subrecipient or

disallowed costs from either

may divide the recovery between

the two; the Corporation's total recovery may not exceed the

amount of expenditures disallowed.

(a)

Funds received by

in the form of fees and dues shall

n recipient from other recipients

be accounted for and included

in the annual audit of the recipient receiving these funds as

Corporation funds.

1627.,7

Training and Education Activities.

(a)

participation of programs and

Corporation funds

and educational activities do

[may be] utilized to pay for

individuals in routine training

not count toward computation of

the maximum allowable total of fees and dues under Sec.

1627.4(b).

(b)

No recipient shall

training or educational activities
to pay for programs or indivi@uals
training or educational activgties

would be to allow the use of These

expend Corporation funds for

or utilize Corporation funds
to participate in outside
if the effect of such payment

program funds:

(1) For purposes For which direct expenditures are

prohibited under the Ac#, other applicable Federal law,

|
Corporation regulations| {45 CFR Chapter XVI}, or

|
Corporation Guidelines $r Instructions; or
|

|
(2) For training or educational activities in areas

- 1
in which program involvement
\

is prohibited (such as

political activities or voter registration, etc.) or in

|
!
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areas wherein only limited and incidental activities are

allowed {such as lobbying)}.

1627.8 Tax Sheltered Annuities, Retirement Accounts and

Pensions.

No provision contained in this Part shall be
construed to affect any payment by a recipient on behalf of its
employees for the purpose of contributing to or funding a tax

sheltered annuity, retirement account, or pensiocon fund.
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CURRENT Part 1606 - Procedures Governing Termination
of Financial Assistance and Denial of Refunding

(As is now in force)




L 1606.1 Purpose
©. -7 '1606.2 Definitions. '
" 1606.3 Grounds for denial or refundlng

PAR'I’ l606—-PROCEDURES GOVERN-

ING TERMINATION OF FINANCIAL

. ASSISTANCE VAND DENIAL OF RE- -

FUNDING

Sec. |

1606.4 Grounds for termination.

'1606.5  Preliminary determination.
-1606.6 Informal conference.

1606.7 Initiation of proceedings.
1606.8 Presiding officer,

1606.9 Pre-hearing conference.
1606.10 Conduct of hearing.
1606.11 Burden of proof.
1606.12 Briefs and argument.

-1606,13 Recommended decision.

1606.14 Final decision.
1606.15 Time extension and waiver.
1606.16 Right to counsel.

"1606.17T Reimbursement.

1606.18 Interim funding.

-1606.19 Termination funding.

1606.20 Notice:

AUTHORITY: Sec. loosxbxn and (3),

- 100T¢aX 1), 1007(a)3). 1007(ax9), 1007(d),
1008((-)5 1011 (42 US.C. 29960(b)(l)_and (3)

- 2986faX1), _
29961(d), 2996g(e), 2996)).

,_tract

Title 45—Public Welfare

2996((a)(3), 20961(aX6),

Souncz 43 FR 32770, July 28 1978, unless
olherwise noted.

§1606.1 Purpose.

By affording a recipient the oppor-
tunity for a timely, full, and fair hear-
ing that will promote informed delib-

“eration by the Corporation when

there is reason to believe a grant or
contract should be terminated or re-

funding denied, this part seeks to

avoid unnecessary disruption in the
delivery of lezal assistance to eligible

. clients, ‘
'msosz Definitions.

(a) “Termlnation" means a decision

that financial assistance to a recipient

will be permanently terminated in
whole or in part prior to expiration of
the rempient's current. grant or con-

{b) “Denial of refundmg" means a

decision that, after expiration of its

current grant or contract, a recipient:

- (1) Will not be provided with finan-

cial assistance; or ) ‘
(2) Will have its annual level of fi-

: nanclal ‘support reduced to an extent
- that is not required either by a change

of law or by a reduction in the Corpo-
ration's appropriation that is appor-

~‘tioned ~among . all recipients of the
.same class in: proportion ‘to their cur-
" rent level of- funding, and {s either

more. than.10- percent or more than

. $20,000 below the ‘recipient's annual
“icvel of financial assistahce under its

current grant or contract; or
-€3) Will be provided with fmancaal

. assistance subject to a new condition

or restriction that is not generally ap-
plicable to all recipients of the same
class, and that would significantly
reduce the ability of a recipient to
maintain the quality and quantity of

[its current legal assistance to eligible

clients.
{¢) “Director of a reclpient" means

' the person who has overall day-to-day

responsibility for management of op-
erations by the recipient.

(d) “Presiding Officer’”” means the
person appointed by the President to
recommend a decision-that a grant or

vcontra.ct, should be contmued or term:-— -
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nated “or that refundlng should be

grant,ed or denled.

§1606.3 Groundq for denial or refunding.
Refunding may be denied when

"’ (a) Denial is required by, or will im-

plement, a provision of law, a Corpora-
tion rule, regulation, guldeline, or In-
struction that Is generally applicable
to all reciplents of the same class, or a
funding policy, standard, or criterion
approved by the Board; or

(b) There has been substantlal fall-

ure by a recipient to comply with a .

. provision of law, or a rule, regulation,
or guideline issued by the Corporation,
or a term or condition of a current or
prior grant from or contract with the
Corporation. In the absence of unusu-
al circumstances, refunding shall not
be denied for this cause unless the
Corporation has' given the_ recipient

‘notice of such failure and an opportu- -

nity to take effective corrective actlon‘

or -
- {e) There ha.d been substant.!al fail-

: ‘ure by a recipient to use its resources

to provide economical and effective

legal assistance of high quality as

measured by generally accepted pro-.

fessional standards, the provisions of
the act, or a rule, regulation or guide-

line issued by the Corporation. In the

- absence of unusual circumstances, re-
funding shall not be denied for this
- cause unless the Corporation has
. glven the recipient notice of such fafi-
7" ure-and.an opportunity to take effec-

_ tive-corrective action.
. 81606, 4 Gl‘ol{l‘ldl for terminauon. o

A grant. or contract .may be termi-

nated on any .of the grounds and

under the circumstances stated in

5 1606.3, except that termination shall

not be based on a Corporation rule,
regulation, guideline, or instruction
that was not in effect when the cur-
rent grant was made or when the cur-
rent contract was entered into.

. § 1606.5 Prellmm'ary determmation

(a) When there is reason to belleve
tHat a grant or ¢contract should be ter-

minated or that refunding should be
denied, the Corporation shall serve a
written ~preliminary determination
-upon the reciplent, which shall state
the grounds !‘or the proposed actlon

" and shall Identify,
any facts or documents -

with reasonable

specifieity,
relied upon as justification for that

action.

" . {(b) The preliminary determination

shall advise the recipient that it may,
within 10 days of receipt of the pre-
liminary determination, make written
request for:

(1) A hearing under this part, or .

(2) An informal conference under.

§ 1606.6 of this part, with a subsequent

" right as there provided to request a

hearing.

(¢c) The preliniinary determination =

shall also mdvise the recipfent of its
right to recelve interim, and to request
termination, funding, under §§ 1606 18
or 1606.19 of this part.

(d) If the recipient advises the Cor-
poration that it will not request
review, or if it fails to request review
within the time prescribed in

§ § 1606.5(b) or 1606.6, the preliminary

determination shall become final,

8 1606.6 ln’fc_ﬁrma_l éonference. ,
On timely request by the recipient,

the Corporation employee who made
the preliminary determination shall

- promptly conduct an informal confer-

ence with the recipient at a time and
place designated by the employee. The
parties thereto shall exchange views,
seek to narrow the issues, and explore
the possibilities of settlement or com-
promise. At the conclusion of the con-
ference, which may be adjourned for

‘deliberation or consultation, the Cor-

roration employee may, in writing,
modify, withdraw, or affirm the pre-

~liminary determination. The recipient.

may, within 5 days thereafter. make
written request for a hearing under

§ § 1606.9 through 1606.15 of this part.

§1606.7 Initiation of proceedings.

Within 10 days after receipt of a re-
quest for a hearing made under

§ § 1606.5(b) or 1606.6, the Corporation:
* shall notify a recipient in writing of:

(a) The name of the presiding offi-
cer, and of the attorney who will rep-
resent the Corporation;

(b) The date, time and place sched-
uled for a prehearing conference. if
any should be rcquested or ordered;

.and
g,




§1606.8 |
() The date, time and place sched-'
uled for- the hearing.

§ 1606.8 l’renldlng officer,

-(a) The presiding officer shall be ap-
- pointed by the President, and shall be .
a person who is familiar with legal
3ervices and supportive of the pur-
poses of the Act, who is independent,
and who is not an employee of the
Corporation.

(b) Within 5 days of receipt of the
notice required under § 1606.7, the re-
cipient shall notify the Corporation if
" it- objects to the presiding officer on
‘the grounds that the person does not
satisfy . the criteria stated in
§ 1606.8(a), or Is personally’ biased. The
notice shall state the specific facts and
- ‘documernts that the recipient contends
support its objection, and, if a pre-
hearing conference has not been
 scheduled, shall request a pre-hearing

conference for the purpose of present-
ing the objection. At the pre-hearing
conference, the recipient and the Cor-
poration may question the presiding
‘officer for a reasonable period of time
on matters relevant to the recipient'
objection ,
- (¢) The reciplent shall withln 5 days
- following the pre-hearing conference,
. notify the Corporation of any further

- -facts that it contends support its ob-

“jections.  The President- shall, within
10 days following the pre-hearlng ‘con-
ference, either sustain the objection
and appoint a new hearing officer or

" ““overrule the objection. _
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(4) On the agreement of the parties,
the possibility of presenting the case
on written submission or oral argu-
ment;

(5) 'I‘he desira.bility of advance sub-
mission of some or all of the direct tes-
timony In writing;

(6) Any necessary variation in the

~date, time and place of the hearing; -

(7) Discussion of settlement; and

{8) Such other matters as may be ap-
propriate.

(b) In advance of the pre- -hearing
conference, the presiding officer may
require a party to submit a written -
statement discussirg any matter de-
scribed in paragraph (a) of this section.
After the pre-hearing conference, the

.presiding officer may establish the pro-

cedures, consistant with thls part, to be
followed at the hearing.

(c) The presiding officer may, at the
pre-hearing conference or at any sub-
sequent appropriate time prior to com-
pletion of the hearing, require the

‘Corporation or the recipient, on suffi-

‘eient notice, to produce a relevant doc-

(d) No objection to the appointment "

. .of.a presiding officer may be made
~ unless presented in the manner speci- -

fied by this. sectlon '

ument in its possession, to make a
report not unduly burdensome to pre-
pare, or to produce a person in its
employ to testify, if any might offer a

relevant and substantial addition to .

the accuracy or completeness of the
record. With the consent of thé presid-
ing officer, a party may make a writ-

‘ten SubmissiOn"before the hearing.

§ 1606.10 Conduct of hearing

(a) The hearing - -shall"be scheduled
to commence at the earliest appropri-
ate date, ordinarily not later than 45
days after the notice required by
§ 1606.7, and, whenever practical, shall

B be held at a place convenient to the re-

& 1606.9 Pre-hearing conference.

(a) A pre-hearing conference may be
ordered by the presiding officer, and
shall be ordered if requested by either
the recipient or the Corporation. The
madtters to be considered at the confer-
cnce shall include:

(1) Proposals to- define and narrow
the issues; -

(2) Efforts to stipulate the facts, in
whole or in part;

(3) The probable number. identity.
-and order of presentation of exhibits
ahd witnesses:

cipient and the community it serves. A

- hearing affecting more than one com-

munity or recipient shall be held in a
single centrally located place unless
the presiding officer determines that
an additional hearing place is re-
quired. :

(b) The presxdlng officer shall pre-
side, conduct a full and fair hearing.
avoid delay, maintain order, and
insure that a record sufficient f~r full
disclosure of the facts and ISsues 1§
mada, The hearing shfill be open to

the public unless, for good cause. and -
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in the interests of justice, the presid-
- ing officer shall determine otherwise.
(c) The presiding officer may allow
- any interested person or organization
to participate in the hearing If such
_participation will not broaden the
- issues unduly or cause delay, and will
.ald In proper determination of the
Issues.

(1) A person or organization wishing
to participate in 8 hearing shall re-
Quest permission from the presiding
officer, stating the reason for the re-
quest, and the nature of the evidence

~or -argument to be offered; and shall

- notify the Corporation and the recipi-

+ ent of Its request.

- {2) The presiding officer shall notify
the Corporation, the recipient, and

" the person or organization requesting

participation whether the request has

been granted, and in case of denial

shall include a brief statement of the .
" ‘reasons therefor.

(3) The presiding otﬂcer may Iimit
the scope or form of participation au-
 thorized under this paragraph. - _

(d) The Corporation and the recipi-
ent{ each may present its case by oral
or documentary evidence, conduct ex-
amination and cross-examination of
witnesses, examine any document sub-

mitted by another party, and submit _

rebuttal evidence. -

“(e) If a party fails, without good
cause, to produce a person or docu-
-~ ment required under § 1606.9(c), the

" presiding officer may make an adverse
finding on the fact-or Issue with re-
spect to which production was re-

" -.quired,

) Technical rules of evidence shall
- not apply. The presiding officer shall
make any procedural or evidentiary
ruling that may help to insure full dis-
closure of the facts, to maintain order,
or to avoid delay. Irrelevant, immateri-
al, repetitious or unduly prejudlcial-
matter may be excluded.
(g) Official notice may be taken of
published policies, rules, regulations,
guidelines, and instructions of the

- - Corporation, of any matter of which

judicial notice may be taken in a Fed-
~eral court, or of any other matter
whose existence, authenticity, or accu-
racy is not open to serious question.
(h) A stenographic or eléectronic
sound rccord or a summary of thc
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§1606.14

hearing shall be made in a manner de-
termined by the presiding officer, and
a copy shall be made avallable to a
party upon payment of its cost,

§ 1606.11 Burden of proof.

At a hearing under § 1606.10;

(a) The Corporation shall have the
obligation of proving, by a preponder-
ance of the evidence, the existence of
any disputed fact relied upon as justi-
fication for termination or denial of
refunding; and j

(b) On all other issues, the Corpora-
tion sha.u have the obtigation of estab- -
lishing a substant/»' basis for term-
nating the grant o- connract or deny-
ing re:unamsz

§1606.12 Briefs and argument.

(a) Within 10 days after the close of
the  hearing, each party may., and,
upon request of the presiding officer,
shall, submit to the presiding officer,

with service upon all other parties,

proposed findings of fact and argu-
ment on matters of law or policv.

(b) The prestding officer may direct
or permit oral argument at the close
of the hearing or after submission of

briefs.

8 1606.13 Recommended decision.

(a) As soon as practicable after the
hearing, and normally within 20 days
after i{ts conclusion, the presiding offi-
cer shall issue a written recommended
declslon.

(1) Continuing the recipient’'s cur-
rent grant or contract, or granting re-
1unding subject to any modification or
condition that may be deemed neces-

- sary on the basis of information ad-

duced at the hearing; or

(2) Terminating financial assistance
to the recipient as of a particular date,
or denying refunding.

(b) The recommended decision shall
contain findings of the significant and
relevant facts and shall state the rea-
sons for the decision. Findings of fact

" shall be based solely on the evidence

adduced at the hearing or on matters

‘of which offlcial notice was taken.

4 1606.14 - ¥inal decision.

(a) If neither the Corporation nor
the reciplent requests review by the
President a recommended decision



-ommended decision,

- ed;
(2) By the presidmg ofﬁcer prlor to

§1606.15

shall become final 10 days after re-
ceipt by a reciplent.

. (b) The recipient or the Corporation
may seek review by the President of a
recommended decision. A request shall

be made In writing within 10 days

after receipt by the party of the rec-
ommended decision, and shall state in
detail the reasons for seeking review.
(c) As soon as practicable after re-
ceipt of a request for review of a rec-
- and normally
within 30 days, the President shall
adopt, modify, or reverse the recom-

‘mended decision, or direct further con-
- - sideration of the matter. In the event

of modification or reversal, the Presi-

dent’s decision shall conform to the re-.

quirements of § 1606.13(b).

" (d) A decislon by the President shall
become final uponreceipt by a recipi-

ent.

§ 1506.15 | -T_izﬁe and extension and waiver.
(a) Any period of time provided in

these rules may, upon good cause

shown and determined, be extended;
(1) By the person making the pre-

‘liminary determination, prior to the

time the preslding offlcer is designat.-

the issua.n_ce of a recommended .deci-

. . sion; or .

(3) By the President at any time.

- (b) Requests for extensions of time
shall be considered in- light of the

overall objective that the procedures

... prescribed by this part ordinarily shall

be concluded within 90 - days- of the

e _-preliminary determination. -

-{¢) “Any other provlslon of these

7 rules may be waived or modified:
(1) By the presiding officer with the.

assent of the recipient and of counsel
for the Corporation; or

(2) By the President upon good
cause shown and determined _

4 1606.16 Rlxht to counsel.

At 2 hearing under § 1606.10, the
Corporation and the recipient each
shall be entitled to be represented by
counsel, or by another person. The at-
torney designated may be an erploy-
ce, or may be outside counsel retained
for the purpose, Unless prior written

approval is received from the Corpora- '
tion, the fee paid to outside counsel____

,._38_

-level -
ur;der the act,

" Title 4S—Publu: Wolforc

sha.ll not exceed the hourly equivalent

of the rate of level V of the executive

" schedule specified in section 5316 of

tltle 5, United St,at,es Code.

§1606.17 Reimbursement.

- If the recipient's grant or contract is
continued or refunding is granted
after a preliminary determination has
been issued under § 1606.5, a recipient
shall receive reimbursement by the
Corporation, to the extent it has pre.
vailed, for reasonable and actual ex-
penses that were required in connec-
tion with proceedings under this part.

§1606.18 Interim funding.

Failure by the Corporation to meet a
time requirement of this part shall not -
entitle a recipient to continuation of
its grant or contract or to refundmg
Pending a final determination under
this part, the Corporation shall pro-
vide the recipient with interim fund-
ing necessary to maintain its current
of legal assistance activities

§1606.19 Termination funding.
After a final determination to termi-

" nate. a reciplent’s grant or contract or

to deny refunding, and without regard
to whether a hearing has occurred,
the Corporation 1.ay authorize tempo-
rary funding if uccessary to enable a
recipient to close or transfer current
matters in a manner. consistent with

the recipient’s professlonal respon.,x-
"billt.ytoits present clients v

© 1606.20 Notice.
A not.lce required to be sent to a re-

" cipient under this part shall be sent to

the director of the recipient, and may
be sent to the chairperson of its gov-
erning body. ‘ _
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LEGAL SERVICES CORPORATION
| 45 CFR Parts 1606and1825 '

Procedures Goveming Denial of
Refunding

. AGENCY: Legal Services Corporatxon. . : proposed § 1625.3 and the current.

ACTION: Proposed-rule. - -

ey

. (202) 2724010,

SUMMARY: This proposed rule separates )

the Corporation's denial of refunding
regulations from its termination
regulations and revises the denial of
refunding regulations. This action is
needed becawse denial of refunding

" proceedings are excessively costly and
. This.rule simplifies and: .

time-cons
expedites denial of refunding
_proceedings to the extent consonant
with the:statutory requirement fora’
tunely. full and fair hearmg for.
recipients. :

‘or before September 14, 1883.

ADDRESS: Commaents ; may. be.subm:ttu_f .

to Ofﬁce of General Counsel, LegaL

Services Corporation, 733 15th Street - -
NW., Room 620, Washington, D.C. 200085. ~
FOR FURTHER INFORMATION CONTACT: .

John C, Meyer, Deputy General Counsel.

SUPPLEMEMAWINFORMAﬂom
Genenl :

“This pmposed rule estabhshes a new-
Part 1825 for denial of refunding -
procedures which are presently mc}uded

1

" in Part 1608 with termination: -

. procedures. Part 1606 is left intact
© except for technical amendments
' removing references to denial of

refunding and subsections referring
exclusively to denial of refunding. The
significant changes effected by the new
regulation are summarized below:

. Deﬁmbons

Section 1625.2 differs from the
corresponding § 1608.2 in two days.

First, the definition of deniai of o
refunding is simplified to cover only_a .

reduction of 10 percent or-more in
annualized funding level; reference to a
reduction of $20,000 or more is-

- eliminated. Furthermore, the whole of

what ia presently § 1606.2(a)(3)
concernign the addition of a new

"condition or restriction on the recipient’s
- grant not generally applicable to all

recipients of the same class-is also
eliminated.

Second, the proposed regulation
excludes changes in the level annualized
funding “apportioned among all
recipients of the class * * * by the
uniform application.of a statistical .
formula for the. realloc;tmn of funding

" among members of the class” from the . ..

definition of denial of refunding, thus
recognizing the Corporation’s ability to’

- reallocate resources on the bas:s of 1980
‘census data.

Grounds for Denial of Rafundmg -
The major difference batween the

§ 1606.3 is the addition of a new
subsection {d) allowing denial of
refunding when “the Corporation ﬁnds

. that another organization, whether.a

current recipient or not, could bétter
serve eligible clients in the recipient’s:
service area.” The purpose of this -
change is to insure “the most
economical and effective delivery of
legal assistance” pursuant to Section -
1007(a}(3) of the Legal Services ' -
Corporation Act by allowing the
Corporation to.transfer some or all of '
the funding of a recipient to another -

' organization when that organization: -
. could better serve clients in the service -

arsa. This decision, like other denial-of.- -
refunding decisions, will oniy-be made:-
after, the recxpient has: beeu afforded fulL

—20-

procedural rights under Section 1011 of -
the Act and this regulation; Such mghts1
include the right to examine the- 5
application of and question .
representatives of the organization:or

-, organizations which the Corporation = -

proposes to fund in place ofthe
recipient. : C
- Another change in the grounds for-

36845
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denial of refunding is that in § 1625.3 [b; .

"and (c) failures of performance by
recipients are required to be
“significant” rather than “substantial” to
support a denjal of refunding. This -

«change is intended to reduce the

magnitude of the faflure required to
justify denial of refundmg. while
continuing to exclude minor or technical
violations or failures to provxde efficient
and effective legal services, :
Finally, in § 1625. 3(b}. a recxplent is no
longer entitled to prior notice of and
opportunity to correct a specific
violation of law, regulatiorn, grant .
condition, etc, Under the fnore general

- criterion of § 1625.3[c) a recipient is still

entitled to-such notice. The reason for
this change is that a recipient should
know whetherit is engagedin a.
significant violation of law, regulation,
eic, It may not be as obvious, however,
if its legal assistance is not economical
and effective; consequently, a second.
chance is warranted under this broader
criterion. -

Preheanog Procedures

* The proposed regulation streamlines
prehearing, procedures The reql.ured
“informal conférence” provided for in
§ 1606.6 i3 abolished, although there is.

-nothing in the regulation forbidding such

a conference if the parties so desire. The'

preheanng conference provided for in. -
§ 1606.9'is retained in § 1625.7 '

Procedures for challenges to the

L hearing officer have been shortened and

simplified by restricting them to written

" submission of evidence and arguments
.- and by requiring that specific statements
~ or dctions by the hearing officer be cited

to support any claim of personal blas
against the recipient. . ‘

. Time Periods

" Throughout the proposed rule, the .
time periods within which procedural’
steps should be completed have been

reduced with the goal of completingthe. _

procedure in 60 days, as contrasted with
the-goa_ll.of 90 days in Part 1606: For. -
example, the proposed rule states that
the hearing should begin not less than:20

" days afterthe issuance of the

preliminary determination rather tham _
not more than: 45 days after thisraction:

+ The hearing officer is urged to issue-tim:

recommended decision within:10 rather



. decision to request review by the

E . The Hearing
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than 20 days of the close of the hearing,
The recipient has 5 rather than 10 days
after receipt of the recommended . -

Pregident of the Corporatxom

The hearing procedures set oul in

" §1625.8 of the proposed rule are sxmilar
to those in § 1606.10 with two .. . -

exceptions. The first is that there iano -
longer any provision for the interventlon

. of parties other than the recipient and
‘ the Corporation, as was provided in

§ 1806.10. This deletion is pursuant to
the general thrust of the proposed rule .

.- towards simplifying and streamlining
. - the denial of refu'nding proceedings,
- Deletion of this provisien does not

prevent either party in a procecding
under § 1625.3{d) from examining
representatives of a proposed new
recipient that the Corporation asserts

" could better serve the clients in the

current tecipient's service area.

" The second change is the addition of a-
‘new § 1825.8(h)(2) specifically providing -

"~ “that the validity of Corporation rules,

" regulations, guidelines, and instructions -

published pursuant to § 1008(e) of the

" . act may not be challenged in a demal of
. refu.ndmg proceedmg . .

. Burden of Proof
The proposed regulation retains the - -

requirement that the Corporation must
prove, by a preponderance of the-
evidence, any disputed fact relied upon
as justification for denial of refunding. -
However, the burden of proof with

- respect to other issues is shifted to the

recipient. Thus, the proposed rule

" - requires the recipient to establish that
" - the Corporatien lacked a substantial
- basis for denying refunding, while -

§ 1606.11 required the Corporation to

- -establish a substantial basis for denying
* . refunding.

Reimbursement
"Current §.1608.17 allows a recipient

the extent it prevails. The propoted rule.
§ 1625.14, would limit reimbursement to

situations in which the recipient prevails -

and the hearing officer finds the
Corporation’s position to have been
“substantially .without men‘t."
Notice

Section 1606.20 requn-es thatall -

_notices concerning & denial of refundi.ng
. proceeding be serit to the program. - - -
-director, but states only that they. “may"

‘be sent to the chairperson of the
. recipient’s Board. The corresponding

§ 1625.17 requires that all such notices -

" besent to both the program director and
e ~the chairperson of the Board. e

i

 List of Sub]ec‘ts in 43 CFR Pam 1608 and

- 1825 - .

. Adtnimetranve _prachce and . . s

.. - procedure, legal services, =~
. .PAAY i606—{Amended] < -7

" For the reasons set out above, 45 CFR ™

Part 1606 is proposed to be amended as

follows:
.1. Part 1608, Procedures Gavemfng

Termination of Financicl Assistance .

and Denial of Refunding, is renamed '

*Procedures Governing Termination of '

Financial Assistance."
2. The authority citation for Paﬂ 1606

‘reads as follows:

Authonty' Sec. 1006(b} {1} and 3k

© 1607(=){1), 1007{a}(3). 1007{a}(9), 1007(d);

1008(e), 1011 {42 U.S.C. Sections 2998e(b) (1)

" and (3), 2996f{a){1), 2996¢(a)(3), 2996f(a][9).

2096(d), 2006g(e), 2596,

~ §1606.1 [Amended]

3. Section 1608.1 is amended by
removing the phrase “or refundmg
demied." -

---'.

| § 16082 [Amendedl

re'mbursement for expenses incurred to: .-

4. Section 1806.2 is amended by

_removing paragraph [b) and

redesignating paragraphs (c) and (d) as

..". paragraphs (b) and {c} respectively.

5. Newly redsignated § 1608.2(::] is.

further amended by removing the phrase -

“or that refunding should be granted or
denied.”
B. Section 1806.3 is removed inits -
entirety and § § 1605.4 through 1606. 20
are redeslgnated §§ 18063 through

-1606.19,

" 7. The references to the fo]]owmg
sections are redes1gnated as indicated

- wherever they appear in Part 1608.

16005 16084, .
1608.5(b) nei imd 1606.4(b).
16086 . . P .| 16065 -
T 10087, e - 1608,8,
1808.8 — 1606.7.

T 16089 i 1 1606.8.

T 1608.9{e). 1808.8(c)..
160619 1808.9,
“1808.13(b).. 1608.12(b). ,
1806.15 1608,14, :
. 1808.18 180897,
1808.19 ...... 1606.18,

8. Newly redee:gnated $ 1606.3 Ls
revmed to read as follows:

-§ 1606.3 - Grounds for tonnlnatlon. .
A grant or contrnct may be terminated. -

: " when; .

{a) Terminenon is required ny. or wﬂl
implement a provision of law, 2" . -

. Corporation rule, regulation, gmdelme.
i -or instruction that is generally T i
. applicable to all recipients of the same ' _

class or a funding policy, standard, or-

= criterion approved by the Board, except

,_30"’_3'___ _:

' § 1806.17 IAmondedI-

that termination shall not be based on -
Corporation rule, regulatxon, guideline,

_or instruction that was not in effect

when the current grant was made or
when the current contract was entered
into; or

(b) There has been substantzai failure _

* by a recipient to comply with a’
. provision of law, or a rule, regulation, or

guideline {ssued by the Corporatmn. ora
term or condition of a currént or prior. ’

- grant from or contract with the

Corporation. In the absence of unusual
circumstances, a grant or contract shall
not be terminated for this cause unless
the Corpoeration has given the recipient

" notice of such failure and an opportunity

to take effective corrective action; or
(c) There has been substantial failure_

- by a recipient to use its resources to

provide economical and effective legal
assistance of high quality as measured
by generally accepted professional
standards, the provizions of the Act, or a

- _risle, regulation or guideline issued by
the Corporation. In the absence of

unusual cirgurnstances, a grant or
contract shall not be terminated for this.
cause unless the Corporation has given
the recipient notice of such failure and

-an opportunity to take effectwe

correctwe action.

'$1606.4 [Amended]

9. Newly redesignated § 1606.4(a) is
amended by removing the phrase “or
that ref:md.ing shou!d be denied.”

§ 1soe.1o [Amended] Lo

.10, Newly redesignated § 1606. 10(3) is
emended by removmg the words “

- denial of refunding.”

11. Newly redemgnated $ 1608 10['b] is

" amended by remonng the words o
- . denying refunding.” o

'§$1606.12 {Amended]

12. Newly redemgnated § 16806.12{a)(1}
- 1s amended by removing the words "or :

- granting refunding.”

13, Newly rede:ngnated § 1606. 12(a}(2)
- is amended by removing the words “or.

- denymg refunding.”

$1606.16 {Amended].

14. Newly redesignated § 1606.16 is
amended by removing the words “or
refunding is granted.”

-

15. Newly redesignated § 1806 17 is

" - amended by removing the phrase “or to-
- refundmg" is the first sentence '

§ 1606.18 [AmendedL

168, Newly redeslgnated K1 1606.18 15
-amended by removing the phrase “or to
deny refunding .o
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For the reasons set ot abnve anew

"+ 45 CFR Part 1825 isproposedtobe .

b

added as follows:

PART 1625—DENIAL OF REFUNDING
Sec. .

Deﬁmtiom. :
Grounids for-denial of refundlng.
Preliminary determination. R
Initiation of proceedings
Presiding officer.
Pre-hearing procedures,
~ Conduct of the hearing.
Burden of proof.
Recommended decision.
Final decision.

_Extension of time and waiver.
Righit to counsel.
Reimbursement.’

Inferim funding. .
Termination funding. -
Notice.

Autbomy' Sec. 1008(b) (1) and (3%

1007{a)(1), 1007(a)(3), 1007(2)(9), 1007(d),

1825.3

1825.8

1825.9
1625.10

1625.14
1825.15
1625.18

" -1008(e), 1011 (42 U.S.C. 2986e(b) (1) and (3),
+ - 2996f(a)(1), 29956f(a)(3), mﬂa)(ﬂ- 2996f(d]. '
~ 2696g(e), 29906j. .

. §16251 Purpose. .

This part is intended to prov:de a fair,

- impartial, timely and flexible process for'

~ reaching a final determination when

there is reason to believe that refunding -
of a grant or contract should be denjed,
At the same time, this part seeks to
avoid unnecessary and precipitous
disruption in the delivery of legal .
agsistance to eligible clients.

" §1625.2 Definitionsa.

{a) “Denial of refunding” means a

- decision that after the expiration ofa .
- grant or contract a recipient:.

(1) Will not be provided f'manmal

~ assistance; or

(2) Will have jts annual level of
financial support reduced to an extent’
that is not required either by a change of

law, or a reduction in the Corporation’s

appropriation thatis apporhoned among

.. all recipients of the class in proportiun

to their current level of funding, or by
the uniforrh application of a statistical
formula for the reallocation of fundmg
among the members of a class, and is
more than 10 percent below the
reciptent's annual level of financial

" assistance under its current gra.nt or

- confract,

(b} “Director of a recipient” means the

* personwho has overall. day-to-day"

responsibility for management.of: .

operations by the recipient.. S
- (¢):"Presiding officer” means the: -

person appointed by the President:to -

| recommend adecision that refundlng.
. should h&srnntedurdnmed. R

. §1625.3" Grounds for derial of refuridinig: |

" Refunding may be denied.when:.

(a) DeniaI-ls required by, orwill -
implement, a provision of law, & .
Corporation rule, regu]atwn. guideline. :

" orinstruction that is generally - - -: -,

applicable to all recipients of the same- .

¢lass, or a funding policy, standard, or-

criterion approved by the Board;.or _.:-:
. (b) There has:been significant failurei ;

' by a recipient to comply with a

provision of law, or a rule, regulation, oi‘

‘ guideline issued by the Corporation, or &

term or condition of a current of prior.

. grant from ot contract with the

Corporation; or -
{c) There has been s1gmficant fa:lure_

‘ by arecipient to use its resgurces to

provide economical and effective legal
assistance of high quality as measured
by generally accepted professional -

‘standards, the provisions of the act, or,a

rule, regulation or guideline issued by
the Corporation. In the absence of
unusual circumstances, refundmg shall
not.be denied for this canse unless the
Corporation has given the recipient ..

" notice of such failure and an opportunity -

to take effective corrective action; or

[d) The Corporation finds that another
organization, whether a current :
recipient or not, could better serve
eligible clients in the recipient'a service
ares,

$1625.4  Prefiminary determination.
{a) Where there is reason to believe

. that refunding should be denied, the

Corporation shall serve a written
preliminary determination upon the-

" recipient, which shall state the grounds

for the proposed action, and shall
identify, with reasonable speczfimty. any
facts or documents relied upon as
justification for that action.

{b} The preliminary determmatlon
shall advise the recipient that it may,
within 10 days of receipt of the
preliminary determination, make written
request for a review of the preliminary -
determination in accordance with the .

. procedu.res uinder this part, -

(¢} The preliminary determmanon

- shall also advise the recipient of its right

to receive interim funding, and to
request termination funding under

Sections 1625.15 and 1625.18.

(d) 1f the recipient advises the

Corporation it will not seek review, or if °

it fails ta request review within the time
prescribed in paragraph (b) of this
section, the prehmmary determination
shall become final. .

Lo "g 1625.5- Initlation of proceedings.. -

Within 7 days after. recelpt ofar -

- request for continued review. made:

under 4 1625.4(b), the Corporatiom will
send. the-tecipient-an: acknowiedgmmh
enclose & copy of these procedures;.and

" notify the recipient of the namerof the

=31x

presiding: oﬁicer appomted by the

President, of the attorney representing:
the Corporation, of the proposed date;
time and place of the hearing, and-of the -
next steps in the-review process. -

$16258 Presiding officer..

{a) The presiding officer shall be
appointed by the President, and shall,be
a person who is familiar with legall
services and supportive of the purposes

~ of the Act, who is independent, and ' who'

is not an employee of the Corporation, -
(b) Within 5 days of receipt of notice

of the name of the presiding officer, the

recipient may file & written notice that it

-objects to the presiding officer on the
" basis that this person does not fit the

criteria or paragraph (a) of this section
‘or has made statements or taken actions
indicating personal bias against the
recipient.

{c) Within 10 days thereafter, the
- President shall consider the recipient's
. objection{s) with any supporting .-
documentation and either retain or
replace the presiding officer, and shall:
promptly notify the recipient of the
decxsmn. :

"{d] Na objection to the appointment of
a presldmg officer may be made unless
presented in the manner specified in this: -
section. - :

§ 1625.7 Pre-hearing procedures..

{a) A pre-hearing conference may be
ordered by the presiding officer, and
shall be ordered if requested by either
the recipient or the Corporation. The

" matters to be considered at the

conference shall include:
- (1) Proposals to define and narrow the
issues. '
(2)-Efforts to stipulate the facts, in
whole or in part; -
(3) The probable number. ldenhty. and
_order of presentation of exhibits and

: mmesses. ‘

* {4) The possibility of presentmg the
case on written submissioin or oral
argument .

{5) The advance submission of some
or all of the direct testimony in writing;:

{8) Any necessary variation in the.
date, time and place of the hearing;

(7) Discussion of settlement; and

{8) Such other matters as may be-
approprigte: :

(b) With or without & pre-hearing-

- conference, the presiding officer may
- establish specific procedures. consistent

with:thia. part for conduct of the heering:
" The presiding officer may require or:

. permit‘written submission of statements
discussing:any matter deseribed in:- -
paragraph: (aj of tiis section: a# well as-
any: other arguments and" supporting’
material at any time- prmr to the hearing:
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“{¢) The préeldmg officer, may, at any - -

tune prior to the completion of the
hearing, require either party, upon, . .-
sufficient notice, to produce a relevant
. -document in its possession; the

_ presiding officer may require either
- party to produce & person in its emp]oy
~ to testify at the hearing,. - .. .

§ 1625.8 Conduct of the huring.

() The hearing shall be scheduled to .

: commence at the earliest appropriate -
date no less than 20 days aftef the date

of the notice to the recipient required

under § 1625.5. .

: {b} The hearing shall be held ate
- place convenient to the recipient and the
" community it serves. A hearing affecting
more than one community shall be held

- the presiding officer determines that

addmonal hearing places are required.
"(c) The presiding officer shall preside

over the hearing, avoid delay, maintain

" order, conduct a fair hearing, and insure
that an adequate record of the facts and -

“issues is made.

. (d}The heenng shall be open to the
public, unless, in the interests of justice

or maintaining order, the presiding

. officer shall determine otherwise, -

{e) Unless the parties agree as a result

. of the pre-hearing conference to present. l

all or part of the case on written -
submission or oral argument, the
Corporation and the recipient each may
present its case by written or oral
documentary evidence, conduct
examination and cross-examination or

- witnesses, examine any document
submitted by another party, and submit

. rebuttal evidence.

. (B If a party fails, without good cause,
_'to produce a person or document -,
required-under § 1625.7(c), the presiding -

- officer may make a finding adverse to
the party, or any lesser determination

. may bé made.’
" (g) Technical rules of e'ndence shall

‘not apply. The presiding officer shall - -

make any procedural or ewdentiary
“ruling that may help to insure full
disclosure of the facts, to maintain
order, or to avoid delay. krrelevant,
fmmateria], repetitious or-unduly
prejudicial matter may be excluded.
(h)(1) Official notice may be taken of
 'published policies, rules, regulations,
.. guidelines, and instruction of the :
Corporation, of any matter of which

- judicial notice may be taken in Federal

court, or of any other matter whose
‘existence, authenticity, or accuracy is
not open to serious question, . .-

- {2) The validity of rules, regulanone.
guidelines and instructions duly .

‘published under Section 1008(e) of the . .

", Act shall not be challenged in a demal

e _ofrefu.ndmg proeeeding

Televant facts and shall state the * -
“reasons for the recommended decision. .-
: Fmdmse of fact shall be based solely on’

{1) The hearing will be recorded at .
Corporation expense. The Corporetmn

- will send one copy of the transcript to

the remplent and the presidm,g ofncer an
soon as it is received.-
{iy At the discretion of the presidmg

-officer, the parties may be required or,

allowed to eubmit post-hearing briefs or
proposed findings and conclusions. A -
party should note any major judiclal

. franscript errors In an addenum to its

post-bearmg brief (or if no brief will be
submitted, in a letter submitted within a .
time limit set by the presiding officer.)

{k) The transcript and any post-
hearing briefs or letters will become part
of the record.

' §1625.9 Burden of proof.
-in & single centrally located place unless

The Corporation shall have the
obligation of proving, by a -
preponderance of the evidence
contained in the record, any disputed

_fact relied upon by the Corporation as

justification for denial of refunding; with -
respect to all other issues, the recipient
shall have the obligation to establish

- that the Corporation lacked a. -
. substantial basis for denymg refunding.

" §1625. 10 Hecornmended daclslon.

(a) As soon as practmeble after the
hearing is completed and after

_ - submission of post-hearing briefs or

proposed findings and conclusions, if .
any, and normally within 10 days after

. conclusion of the hearing or final.

submissions, the presiding officer shall
jssue a written recommended demsmn'
(1) Granting refunding; or . . ’
(2} Granting refunding subject to any
modification or condition that may
appear necessary and appropriate on

* the basis of information disclosed at the .

hearing or adduced from the record; or
(3) Denying refunding.
(b} The recommended deczslon shall
contain findings of the significant and

evidence disclosed at the hearing or
adduced from the record or on'matters
of which official notice was taken.

- $1625.11° Final declsion.

(a} If neither the Carparetlcn nor the
recipient requests review by the

President, a recommended decision shall
become final 19 days after rece!pt by the
rempzent.

{b) The recipjent or the Corporation
mey seek review by the President of a -
recommended decision. A request shall -
be made in writing within 5 days after
receipt by the party of the recommended-

" decision, and shall state in detail the

reasons for eeekmg review. -
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(c] As soon as prachcable after
receipt of a request for review ofa =
recommended decision, and normally
within 10 daysg, the President shall
. adopt, modify, or reverse the -
recommended decision, or direct. further
consideration of the matter. In the event:
of modification or reversal, the

" President's decision shall conform to the
o requirements of §1625.10(b).

(d} A decision by the President shall

~ become final upon receipt by the ,

rec:pient.

Extentlon of tims and walver,

(a) Any period of time provided in
these rules may, upon good cause shown
and determined, be extended:

(1) By the person making the
prelumnary determination, prior to the
tune the presiding officer is designated;

{2) By the presiding officer, prior to

"the issuance of a reeommended

dec1slon. or

" {3) By the' Pres:den! at any time,

(b) Requests for extension of time
shall be considered in light of the overall
objective that the procedures prescribed
by this part ordinarily shall be
concluded within 80 days of the

7 preliminary determination.

{c) Any other provisions of these rules
may be waived or modified:

(1) By the presxdmg officer with the
essent of the recipient and eounsel for

-the Corporation; or

(2) By the President upon good cause
shown and determined. -

§1625 13 nght to counsel.

Ata heanng under § 1625.8, the
Corporation and the recipient esch shall
be entitled to be represented by counsel,
or by another person. The person

.. designated to represent a party may be

an employee, or may be outside counsel

. -retained for the purpose. Unless prior
* written approval is received from the
~Corporation, the fee paid to outside
" counse! shall not exceed the hourly -

equivalent of the rate of level V of the

_executive schedule specified in section

5316 of title 5, United States Code.”

. §1625.14 Reimbursement.

" If refunding is granted after a
preliminary determination has been
issued under 51625 11, a recipient shall.

- be entitled to receive reimbursement

from the Corporation for reasonable and
actual expenses that were required in
connection with proceedings under this
part, to the extent it has prevailed, and
where the hearing officer finds the - °

. Corporation’s position to have been
: -lubetanhelly mthout merit.
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§1625. 15 intorim fum:ﬁng. .
(a) Failure by the Corporation to meet -
a time requirement of this part shall not
entitle a recipient to refundmg ofits _ -
grant or contract. . ‘
(b} Pending a final determmahon E
" under this part, tlie Corporation shall
_provide the recipient with interim -
; funding necessary to maintam its
S current level of legal assistance
3 aclivities under the Act.

s
41 . . -§1625.16 Termination fund!ng.
' - After a final determination to deny
e ~ refunding, and without regard to
1 . whether a hearing has occurred, the _
|-+ - Corporation may authorize temporary

i - funding if necessary to énablea . - _ _
k. recipient to close or transfer current ' . _ o B
b matters in a manner consistent with the . . S
- recipient's professional responsxbnhty to

its present clients. N

§1625 7. NOUG!.

A notice required-to be sent toa : - : : : _
recipient under this part shall be sent to o _ B ; I
the director of the recipient and to the ' - ' e

. chairperson of its governing body.

Dated: August 10, 1983.

" Alan R. Swendiman,
General Counsel. .
[FR Doc. 63-22253 Flled 8-12-83: 8:45 am]
BILLING CODE 8020-25-M
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Recommended Final Regulation 1606 and 1625. Items in brackets
are in proposed rule and deleted from recommended final rule;

items underlined are new language in recommended final rule.

PART 1606 — [Amended]

l. Part 1606 -~ "Procedures Governing Termination of
Financial Assistance and Denial of Refunding” is renamed
"Procedures Governing Termination of Financial Assistance."

2. The authority citation for Part 1606 reads as follows:

Authority: Sec. 1006(b}(1) and (3), 1007(a)(1),
1007(a){(3), 1007(a)(9), 1007(d}, 1008(e), 1011 (42 U.S.C.
Sections 29%26e(b) (1) and (3), 2996f(a)(l), 2996f(a)(3),
2996f(a)(9), 2996£(d), 299%6g(e), 2996].

Section 1606.1 - [Amended]

n

3. Section 1l606.1l is amended by removing the phrase "or
refunding denied."
Section 1606.2 - [Amended]

4, Section 1606.2 is amended by removing Section
1606.2(b) and redesignating Sections 1606.2(c) and 1606.2(d) as
Sections 1606.2(b) and 1606.2(c).

5. Newly redesignated Section 1606.2(c) is further
amended by removing the phrase "or that refunding should be
granted or denied."

6. Section 1606.3 is removed in its entirety and Sections

1606.4 through 1606.20 are redesignated Sections 1606.3 through

1606.19.
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7. The references to the following Sections are
redesignated as indicated wherever they appear in Part 1606.

i} 0ld Section New Section
1606.5 1606.4
1606.5(b) 1606.4(b)
1606.6 1606.5
1606.7 1606.6
1606.8 1606.7
1606.9 1606.8
1606.9(c) 1606.8{c)
1606.10 1606.9
1606.13(b) 1606.12(b)
1606.15 1606.14
1606.18 1606.17
1606.19 1606.18

8. Newly redesignated Section 1606.3 is revised to read
as follows:
A grant or contract may be terminated when:
(a) Termination is required by, or will implement a

provision of law, a Corporation rule, regulation,

guideline, or instruction that is generally applicable to

all recipients of the same class or a funding policy,

standard, or criterion approved by the Board, eXcept that
i% termination shall not be based on a Corporation rule,

regulation, guideline, or instruction that was not in
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effect when the current grant was made or when the
current contract was entered into; or

(b) There has been substantial failure by a
recipient to comply with a provision of law, or a rule,
regulation, or guideline issued by the Corporation, or a
term or condition of a current or prior grant from or
contract with the Corporation. In the absence of unusual
circumstances, a grant or contract shall not be
terminated for this cause unless the Corporation has
given the recipient notice of such failure and an
opportunity to take effective corrective action; or

(c¢) There has been substantial failure by a
recipient to use its resources to provide economical and
effective legal assistance of high guality as measured by
generally accepted professional standards, the provisions
of the Act, or a rule, regulation or guideline issued by
the Corpcration. In the absence of unusual
circumstances, a grant or contract shall not be
terminated for this cause unless the Corporation has
given the recipient notice of such failure and an

opportunity to take effective corrective action.

Section 1606.4 [Amended]

9. Newly redesignated Section 1606.4(a) is amended by

removing the phrase "or that refunding should be denied.”
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Section 1606.10 [Amended]

10. Newly redesignated Section 1606.10(a) is amended by

removing the words "“or denial of refunding."

1ll1. PNewly redesignated Section 1606,10(b) is amended by

removing the words "or denying refunding."

Section 1606.12 [Amended]

12. Newly redesignated Section 1606.12{(a)(l) is amended

by removing the words "or granting refunding."

13. Newly redesignated Section 1606.12(a)(2) is amended

by removing the words "or denying refunding."
Section 1606.16 [Amended]

14. Newly redesignated Section 1606.16 is amended by
removing the words "or refunding is granted."
Section 1606.17 [Amended]

15. Newly redesignated Section 1606.17 is amended by
removing the phrase "or to refunding" in the first sentence.
Section 1606.18 [Amended]

16. Newly redesignated Section 1606.18 is amended by

removing the phrase "or to deny refunding."
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PART 1625 - DENIAL OF REFUNDING

Sec.
1625.1 Purpose.
1625.2 Definitions.
1625.3 Grounds for denial of refunding.
1625.4 Preliminary determination.
1625.5 Initiation of proceedings.
‘1625.6 Presiding officer.
1625.7 Pre-hearing procedures.
1625.8 Conduct of the hearing.
1625.9 Burden of proof.
1625.10 Recommended decision.
1625.11 Final decision.
1625.12 Extension of time and waiver.
1625.13 Right to counsel.
_1625.14 Reimbursement.
g1625.15 Interim funding.
1625.16  Termination funding.
1625.17 Notice.

Authority: Sec. 1006(b)(1) and (3), 1007(a) (1),
1007(a)(3), 1007(a)(9), 1007(d), L008(e), 1011l (42 U.S.C.
2996e(b) (1) and (3), 2996£(a)(1l), 2996f(a)(3), 2996f(a){g),

2996f£(d), 2996gle), 29967.
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Section 1625.1 Purpose.

This part is intended to provide a full, fair, impartf%l,
timely and flexible process for reaching a final determination
when there is reason to believe that refunding of a grant or
contract should be denied. At the same time, this part seeks
to avoid unnecessary and precipitous disruption in the delivery
of legal assistance to eligible clients.

Section 1625.2 Definitions.

{a)"Denial of refunding" means a decision that after the

expiration of a grant or contract a recipient: i

(1) Will not be provided financial assistance:;or

(2) Will have its annual level of financial
support reduced to an extent that is not required either by a
change of law, or a reduction in the Corporation’'s
appropriation that is apportioned among all :ecipients of the
clasg in proportion to their current level of funding, or by
the uniform application of a statistical formula for the
reallocation of funding among the members of [al the same
class, and is more than 10 percent below the recipient's annual

level of financial assistance under its current grant or

contract.
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Section 1625.3 Grounds for denial of refunding.

Refunding may be denied when:

{(a) Denial is required by, or will implement, a provision
of law, a Corporation rule, regulation, guideline, or
instruction that is generally applicable to all recipients of
the same class, or a funding policy, standard, or criteriocon
approved by the Board; or

(b) There has been significant failure by a recipient to
comply with a provision of law, or a rule, regulation, or
guideline issued by the Corporation, or a term or condition of
a current or prior grant from or contract with the Corporation;
or

{(c) There has been significant failure by a recipient to
use its resources to provide economical and effective legal
assistance of high quality as measured by generally accepted
professional standards, the provisions of the act, or a rule,
regulation or guideline issued by the Corporation. In the
absence of unusual circumstances, refunding shall not be denied
for this cause unless the Corporation has given the recipient
notice of such failure and an opportunity to take effective
corrective action; or

(d) The Corporation finds that another organization,
whether a current recipient or not, could better serve eligible
clients in the recipient's service area.

Section 1625.4 Preliminary determination.

{a) When there is reason to believe that refunding should

be denied, the Corporation shall serve a written preliminary
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determination upon the recipient, which shall state the grounds
for the proposed action, and shall identify, with reasonable
specificity, any facts or documents relied upon as
justification for that action.

(b) The preliminary determination shall advise the
recipient that it may, within 10 days of receipt of the
preliminary determination, make written request for a review of
the preliminary determination in accordance with the procedures
under this part.

(c¢) The preliminary determination shall also advise the
recipient of its right to receive interim funding, and to
request termination funding under Sections 1625.15 and 1625.16.

(d}) If the recipient advises the Corporation it will not

S

T
A

seek review, or if it fails to request review within the time
prescribed in paragraph (b) of this section, the preliminary
determination shall become final.

Section 1625.5 Initiation of proceedings.

Within 7 days after receipt of a request for continued
review made under 1625.4(b), the Corporation will send the
recipient an aéknowledgment, enclose a copy of these
procedures, and notify the recipient of the name of the

ﬁpresiding officer appointed by the President, of the attorney
representing the Corporation, of the proposed date, time and
place of the hearing, and of the next steps in the review

process.
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Section 1625.6 Pregiding officer.

{a) The presiding officer shall be appointed by the
President, and shall be a person who is familiar with legal
services and supportive of the purposes of the Act, who is
independent, and who is not an employee of the Corporation.

(b) Within 5 days of receipt of notice of the name of the
presiding officer, the recipient may file a written notice that
it objects to the presiding officer on the basis that this
person does not fit the criteria of paragraph (a) of this
section or has made statements or taken actions indicating
personal blas against the recipient.

(c) Within 10 days thereafter, the President shall
consider the recipient’'s objection(s) with any supporting
documentation and either retain or replace the presiding
officer, and shall promptly notify the recipient of the
decision.

(d) No objection to the appointment of a presiding
officer may be made unless presented in the manner specified in
this section.

Section 1625.7 Pre~-hearing procedures.

{(a) A pre-hearing conference may be ordered by the
presiding officer, and shall be ordered if requested by either
the recipient or the Corporation. The matters to be considered
at the conference shall include:

(1) Proposals to define and narrow the issues;
{2) Efforts to stipulate the facts, in whole or in

part;
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{3} The probable number, identity, and order of
presentation of exhibits and witnesses;

(4) The possibility of presenting the case on
written submission or oral-argument;

(5) The advance submission of some or all of the
direct testimony in writing: |

(6) Any necessary variation in the date, time and
prlace of the hearing;

(7) Discussion of settlement; and

(8) Sucﬁ other matters as may be appropriate.

(b) With or without a pre-hearing conference, the
presiding officer may establish specific procedures consistent
with this part for conduct of the hearing. The presiding
officer may require or permit written submission of statements
discussing any matter described in paragraph (a) of this
section as well as any other arguments and supporting material
atrany time prior to the hearing.

(c) The presiding officer may, at any time prior to the
completion of the hearing, require either party, upon
sufficient notice, to produce a relevant document in its
possession; the presiding officer may require either party to
produce a person in its employ to testify at the hearing. In

proceedings under Section 1625.3(d}, the presiding officer may

likewise reguire the proposed new recipient of funding to

produce a document in its possession or a person in its employ,

subject to the sanctions set forth in Section 1625.8(f).

A3
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Section 1625.8 Conduct of the hearing.

(a) The hearing shall be scheduled to commence at the
earliest appropriate date no less than 20 days after the date
of the notice to the recipient required under Section 1625.5.

{b) The hearing shall be held at a place convenient to
the recipient and the éommunity it serves. A hearing affecting
more than one community shall be held in a single centrally
located place unless the presiding officer determines that
additional hearing places are required.

(c) The presiding officer shall preside over the hearing,
avoid delay, maintain order, conduct a fair hearing, and insure
that an adequate record of the facts and issues is made.

(d) The hearing shall be open to the public, unless, in
the interests of justice or maintaining order, the presiding
officer shall determine otherwise.

(e) Unless the parties agree as a result of the
pre-hearing conference 0o present all or part of the case on
written submission or oral argument, the Corporation and the
recipient each may present its case by written or oral
documentary evidence, conduct examination and cross—-examination
of witnesses, examine any document submitted by another party,
and submit rebuttal evidence.

(£) If a party fails, without good cause, to produce a
person or document required under Section 1625.7(c), the
presiding officer may make a finding adverse to the party, or

any lesser determination may be made.
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{(g) Technical rules of evidence shall not apply. The
presiding officer shall make any procedural or evidenﬁiary
ruling that may help to insure full disclosure of the facts, to
maintain order, or to avoid delay. Irrelevant, immaterial,
repetitious or unduly prejudicial matter may be excluded.

(h)(1) Official notice may be taken of published
policies, rules, regulations, guidelines, and instructions of
the Corporation, of any matter of which judicial notice may be
taken in Federal court, or of any other matter whose existence,
authenticity, or accuracy is not open to serious gquestion.

(2) The validity of rules, regulations, guidelines
and instructions duly published under Section 1008(e) of the
Act shall not be challenged in a denial of refunding proceeding.

(i) The hearing will be recorded at Corporation expense.
The Corporation will send one copy of the transcript to the
recipient and the presiding officer as soon as it is received.

(j) At the discretion of the presiding officer, the
parties may be required or allowed to submit post-hearing
briefs or proposed findings and conclusions. A party should
note any major judicial transcript errors in an addendum to its
post-hearing brief (or if no brief will be submitted, in a
letter submitted within a time limit set by the presiding
officer.)

(k) The transcript and any post-hearing briefs or letters

will become part of the record.
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Section 1625.9 Burden of proof.”

The Corporation shall have the obligation of proving, by a
preponderance of the evidence contained in the record, any
disputed fact relied upon by the Corporation as justification
for denial of refunding; with respect to all other issues, the
recipient shall have the obligation to establish that the
Corporation lacked a substantial basis for denying refunding.

Section 1625,10 Recommended decision.

(a) As soon as practicable after the hearing is completed
and after submission of post-hearing briefs or proposed
findings and conclusions, if any, and normally within 10 days
after conclusion of the hearing or final submissions, the
presiding officer shall issue a written recommended decision:

(1) Granting refunding; or

(2) Granting refunding subject to any modification
or condition that may appear necessary and appropriate on the
basis of information disclosed at the hearing or adduced from
the record; or

(3) Denying refunding.

(b) The recommended decision shall contain findings of the
significant and relevant facts and shall state the reascons for
the recommended decision. Findings of fact shall be based
solely on evidence disclosed at the hearing or adduced from the

record or on matters of which official notice [was] is taken.
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Section 1625.11 Final decision.

(a) If neither the Corporation nor the recipient requests
review by the President, a recommended decision shall become
final 10 days after recéipt by the recipient.

(b} The recipient or the Corporation may seek review by
the President of a recommended decision. A request shall be
made in writing within [5] 10 days after receipt by the party
of the recommended decision, and shall state in detail the
reasons for seeking review.

(c) As soon as practicable after receipt of a request for
review of a recommended decision, and normally within 10 days,
the President shall adopt, modify, or reverse the recommended
decision, or direct further consideration of the matter. In
the event of modification or reversal, the President's decision
shall conform to the requirements of Section 1625.10(b).

(d) A decision by the President shall become final upon
receipt by the recipient.

Section 1625,12 Extension of time and waiver.

(a) Any period of time provided in these rules may, upon
good cause shown and determined, be extended:

(1) By the person making the preliminary
determination, prior to the time the presiding officer is
designated;

(2) By the presiding officer, prior to the issuance
of a recommendéd decision; or

(3) By the President at any time.

i
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(b} Requests for extension of time shall be considered in
light of the overall objective that the procedures prescribed
by this part ordinarily shall be concluded within 60 days of
the preliminary determination.

(c) Any other provisions of these rules may be waived or
modified:

(1) By the presiding officer with the assent of the
recipient and counsel for the Corporation; or

(2) By the President upon good cause shown and
determined.

Section 1625.13 Right to counsel.

At a hearing under Section 1625.8, the Corporation and the
recipient each shall be entitled to be represented by counsel,
or by another person. The person designated to represent a
party may be an employee, or may beloutside counsel retained for
the purpose. Unless prior written approval is received from the
Corporation, the fee paid to outside counsel shall not exceed the
hourly equivalent of the rate of level V of the executive sched-
ule specified in section 5316 of title 5, United States Code.

Section 1625.14 Reimbursement.

If refunding is granted after a preliminary determination
has been issued under Section 1625.1), a recipient shall be
entitled to receive reimbursement from the Corporation for
reasonable and actual expenses that were required in connection
with proceedings under this part, to the extent it has pre-
vailed and where the hearing officer finds the Corporation's

position to have been substantially without merit.
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Section 1625.15 Interim funding.

(a) Failure by the Corporation to meet a time requirement
of this part shall not entitle a recipient to refunding of its
grant or contract.

{(b) Pending a final determination under this part, the
Corporation shéll provide the recipient with interim funding
necessary to maintain its current level of legal assistance
activities under the Act.

Section 1625,16 Termination funding.

After a final determination to deny refunding, and without
regard to whether a hearing has occurred, the Corporation may
authorize temporary funding if necessary to enable a recipient
to close or transfer current matters in a manner consistent
with the recipient's professional responsibility to its present
clients.

Section 1625.17 Notice,

A notice reguired to be sent to a recipient under this
part shall be sent to the director of the recipient and to the

chairperson of its governing body.
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- 816111 Purpose.

This part s designed to ensure that
a recipient will determine eligibility

-according to criteria that give prefer-
- ence to the legal needs of those least

able to obtain legal assistance, and
afford sufficient latitude for a recipi-
ent to consider local circumstances
and its own resource limitations. The
part also seeks to ensure that eligibil-
ity is determined in a manner conduc- -
ive to development of an effective at-

- torney-client relatlonship.

_ §16H 2 Definitions.

: “Governmental ir\come ma{ntenance
program’ means afid for dependent
chfldren, supplemental

and a State or county general assist-
ance or hore relief program.

““Goverr iental program for the
poor” means any Federal, State or
local program that provides benefits of
any kind to persons whose eligibility is
determined on the basis of financial
need.

“Income” . means a,ctua.l current

' 'annual total cash receipts before taxes
- of all persons who are resident mem-

- bers of, and contribute to, the support'
.- of a family unit.

" “Total cash receipts” include money

R wages -and salaries before any deduc-

tion, but do not include food or rent in
lieu of wages. They include income

- from _self-employment: after deduc-

. _tions for business or farm expenses;

. " i

PART 1611 —ELIGIBILITY

1611.1°
1611.2
1611.3
1611.4
1611.5
.1611.6
1611.7

Purpose,

Definition.

Maximum income level.
Authoriged exceptions.
Determination of eligibility,
Manner of determining etigibility.
Chmze of circumstances.

Ansuntx A—LEGAL SZIWICES CORPORATION

PoveERTY GUIDELINES

Aurnoa:rv. Sec. 1007(aX2);
2996(&)(2))

Source: 43 PR32414 Ju!y 27, 1978, unlcss
: othorwise noted. 7

(42 U.S.C.

- personal property,

-50'; -

they include regular payments from
public assistance, social security, un-

- employment and workers compensa-

tion, strike benefits from union funds,
veterans benefits, training stipends,

- alimony. child support and military

family allotments or other regular
support from an absent [family

- member or someone not living in the

household; public or private employee
pensions, and regular insurance or an-
nuity payments; income from divi-
dends, interest, rents, royalties or
from estates and trusts. They do not
include money withdrawn from a
bank, or received from sale of real or
or from tax re-
funds, gifts, one-time insurance pay-
ments or compensation for injury: nor
do they include non-cash benefits.

. security .
- income, unemployment compensation,
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§1611.3 Maximum income'rleve.l '

B ¢:) Every recipient shall establish a
makimum annual income level for per-

sons to be eligible to receive legal as-

sistance under the Act.

(b) Unless specmcany authorized by.

“the Corporation, .a reciplent shall not
establish a maximum annual income

level that exceeds one¢ hundred and

twenty-flve percent (125 percent) of
the official poverty threshold as de-

fined by the Office of Management

and Budget.

- (c) Before establishing its maximum
income level, a recipient shall consider
- relevant fa.ctors including: o
(1) Cost-of-living in the loca.llt.y.

(2) The number of clients who can

 be served by t.he resources of the re-

cipient;. -
(3) The populat.ion who would be eli-

'glble at and below alternative income -

" levels; and

(4) The availobility and cost of legal

services provided by the private bar in
- the area. -

(d) Unless authorized by § 1611 4 no
‘person whose income exceeds the
maximum annual income level estab-
lished by a recipient shall be eligible
for legal assistance under the Act.

- (e) This part does not prohibit a re-
cipient from providing legal assistance

. to a cllent whose annual Income ex-
_ceeds the maximum income level es-

‘tablished here, if the assistance pro-
- vided the client Is supported by funds

f{om a source other than the Corpora-
tion. - ,

§1611.4 Authorized exceptions |

A person whose income exceeds the
maximum income level established by
a recipient may be provided legal as-

__,smtance under the Act if:

.(a) The person’s circumstances re-
quire that eligibility should be allowed
- on the basis of one or more of the fac-
tors set forth in § 1611, 5(b); or
{b) The person is seeking legal assist-
. ance to secure benefits provided by a
governmental program for the poor; or
(¢) The person would be eligible but
for recelpt of benefits from a govern-
mental Income maintenance program.

8 1611.5 Determination of eligibility.

(a) The governing body of a recipi-
et shall adopt guidelines. consistent

ing the ellgibility of persons seeking

legal assistance under the Act. At least -
once a year, guidelines shall be re--

viewed and appropriate ldjust.ments
made. -
(b) In addlt.ion to income, a recipient

-shall consider other relevant factors

before determining whether a person
is eligible to receive legal assistance.
Factors considered shall include:

(1) Current income prospects, taking
into account seasonal variat.lons in
income; .

(2) Liquid net assuts;

(3) Fixed debts and obligatlons. in-

" cluding Federal and local taxes, and

medical expenses;:

Titlo 45—Publlc w.lforc .

-wlth t.hese regulaclons. for determin-

(4) Child care, transportation, and - -

other expenses necessary for employ-
ment;

~ (5) Age or physical infirmity ot resi- |

dent family members L
(6) The cost of obt.alning prlvate

legal representation with respect to

the particular m_a.tter ln whlch assist.-

ance is sought;
(1) The consequences tor the individ-
ual if legal assistance is denled; and
- (8) Other factors related to financial
inability to afford legal assistance,
which may Include evidence of a prior

administrative or judicial determina--
tion that the person’s present lack of -

income results from refusal or unwill-
ingness, without good cause, to seek or
accept suitable employment.

) A recipient may provide legal &s-

sistance to a group, corporation or as-

sociation if it;
(1) Is primarily composed of persons

eligible for legal assistance under t.he‘

act, or-
(2) Has as its primary purpose fur-

'therance of the interests of persons in

the community unable to afford legal
assistance, and = o
(3) Provides information showing
that it lacks, and has no practical
means of obtaining, funds to retain

private counsel. ,
§1611.6 Manner of determining eligibility.

(a) A recipient shall adopt a simple
form and procedure to obtain informa-
tion to determine eligibility
manner ‘that promotes the develop-
ment of trust between attorney and
clie_nt. The form and procedure adopt-

5l

in a




jﬁ
o
i

ed shall be subject to approval by the
Corporation, and the information ob-
tained shall be preserved, {n & manner
that protects the identity of the client,
for audit by the Corporation.

- (b} If there Is substantial reason to
doubt the accutracy of the information,
a reciplent shall make appropriate in-

~quiry to verify it, in a manner consist-
_ ent with an attomey-cllent. relation-

ship.

{c) Informa.tion fumlshed to a re-

cipient by a client to establish finan-
cial eligibility shall not be disclosed to

‘any person who is not employed by
_the reciplent in a manner that permits -
identification of the client, without

the express writt.en consent of the
client. '

- §1611.7 Change in circumntincel.

If an eligible client becomes [neligl-
ble through a change in circum-
stances, & reciplent shall discontinue
representation If the change In cir-

continue for the client to afford pri-

vate legal assistance, and discontinua-.
tion is not inconsistent with the attor- -
‘ney’s professional responsibiliti&s. .

‘cumstances is sufficiently likely to. .

. Apgr family units with more than ei
toc esch nddlttonsl'nc-hcr in a Zami)

- EFFECTIVE DATE: -
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PART 1411 -~ RLIGISILITY

" Appendix A of Part 1611 is revised to read as follows:

LRGAL SERVICES CORPORATION POVERTY GUIDELINES

APPENDIX A OF PART 1611

'llI.ul
: i Income
Por all States Except Alaska and Hawalis
Size of family uaktl
) Sesraneses Cessrs et tsssvennnenen $6,075
2 eesevsresssannan assssase srenas tarsssesan . 8,175
J cseenns decstsanansrnns taMvarers LAttt e 10,275
4 coveennns P T L L L R L L T T Y 12,375
5 coveanie tisectssseanricsrarrr it sy 14,475
6 sanee prsassasa rrssesussusennEse beassesmany 16,575
T eorressnsavncsse srsrwa tessietrenasnrnnrn . 18,875
B errveasissanecons ciessrassnenes cessseienan 20,775
Por Alaska:
Size of family unit2
I eoveasesssciasssccsassssscnans teeerssvenns $ 7,600
S A T T T 10,225
i S I 12,850
d sonsvnsssanssnnusconsnnansensasens erreess 15,475
H L T N R N L 18,100
G asecsnrastitriassansrttssnnsatdansnssannes 20,725
7 N N Y Y P TR N Y TR X X 23,1350
N sreserssettettinsnsans LY Y L L R Y I e e . 25,978
© For Hawally
Size of family unitld
1 ---o-.o--on.-o}ioooo----oooo---o' ----- PR vS?.OOb
P 9,413
3 B P T T YT P YT Y YT T PR P 12,825
4 Jeversassassssansnns tesssnsdrsitsssnasnsae 14,238
5 LR L T . 1‘.650
IR nmmmmIIm MM ™™ 19,061
T seccsnsstcssssnanss sestesssseneersrnnas e 21,475
3 [ ] L L Y TR E Y T . 331"'

Tpor tlaily units with more than eight ncuber-. add $2,100
for each additional member in a family. -

3ror family units with more than ei
tor each additional Nember 1n s Famil
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ght members, add $2,625

?ht msmbers, .dd 32,413
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LEGAL SERVICES CORPORATION

‘45 CFR Paﬂ 1611

-isugibnuy

. AGENCY: Legai Services Corporatmn

ACTION: Proposed rule.

SUMMARY: This proposed mle revises

.. the Corporation’s regulations governing
- determination of eligibility for legal
“services. This revision is needed to

clarify the rule, strengthen enforcement
procedures, and better focus resources
on those in need of legal assistance.
This proposed rile sets out more  ° -
specific and detailed financial ehgib:hty
standards, provides for better

. documentation and verification of

eligibility, and slightly narrows the
categories of persons and orgamzataons
eligible.

pATES: Comments must be received on
or before September 28, 1983.

ADDRESS: Comments may be submitted

* to Office of General Counsel, Legal -

Services Corporation, 733 Fifteenth
Street, N.W., Room 620, Washmgton.
D.C. 20005.

FOR FURTHER INFORMATION CORT ACT‘

(202) 2724010.
SUPPLEMENTARY INFORMATION.

General
This regulahon' has given rise to .

particularly in the areas of allowable -~

© group representatmn and whether the

criteria other than income in-§ 1611.5
should operate to deny representation to
persons within the income limits, as well

‘as to aliow representation of persons

above the income limits. Furthermore,
when complaints as to eligibility have
been received, the Corporation has often .
had difficulty in obtaining the measaxy

. information on which 1o make a- e

determination. Finally, the lack of
increase in Corporation app!'OpnatIDns

" has prompted a reexamination of

eligibility criteria so as to foems -

- resources on those in most need. The . |
. significant revisions prompted by these :

consxderatlons are dlscussed below. o
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Incnme Lmutattons ‘
The baslcmcome limits remain the

" same. Two changes are proposed in the

exceptions to these income limits in Sec.’
1611.4. The firstis to set an_sbsolute .
ceiling of 150% of the maximum income
level set by the local program.
Irrespective of any of the other factors,
such as debts or medical expenses, set
forth in § 1611.5, ho client may be served
if that client’s income level exceeds this
limit. It is to be noted that local

. programs may set maximum income -
*: levels up 10 125% of the Federal Poverty
‘Income Guidelines, so the ceiling can be

as high as 187.5% of the Federal Poverty
Income Guidelines. Although a few
people with higher incomes might
reasonably be considered to have some
legal need, based on unusual
circomstances, none of them would be
likely to have need comparable to that

of an ordinary poverty income client.

- Consequently, this absolute ceiling will
. not work injustice and will serveaga =

safeguard against expenditure of funds

. for representation of persons who are

not defined as poor.

A second change in the income
criteria is the elimination of § 1611.4(c)
which allows benefits received from a
governmental income maintenance
program to be disregarded in computing
¢client income. As the purchasing power
of dollars is the same whether derived
from a government check or a paycheck,
there is no apparent justification for this
exception. All factors, such as age, -
which may be used by the government
in granting such income maintenance
are also available to the local program

: E under § 1611.5 in decidin whether a
" - John C.Meyer, Deputy General Counsel er § Te

client is eligible. Indeed, since the .
income considered is gross income, a
person receiving governmental income
maintenance payments may have more
dssposable income than one receiving - -
income solely from employment and

- repeated issues of interpretation,. . . - .-paying ata minimum, socxal secunty

- taxes. . - LN

Criteria Other Than Income . 7

These criteria are lumped togetherin
one list in § 1611.5 of the current
regulation. The proposed regulation

- gplits them into two groups. “Section

1611.5(b)(1) sets out factors which may
be uged in justifying serving persons
over the recipient’s maximum income

- level. Section 1611.5(b}(2) sets out
factors which shall be considered in |
denying assistarice to persons under the
recipient’s maximum income level This
division was implicit in the current list,
as some factors, such; as medical

- expenses, clearly could enly favor

eligibility, while other factors, such as



et w4

1
:
H
1
H
i
|
}
i
H
i

- in addition to any current taxes. .
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the existence of assets, couId only

- disfavor eligibility. Some factors, such

as current income prospects, could -

o either favor or disfavor elig:blhly and

are, cansequently, found in both of thi

. proposed sections. -
- Thefavorable Jactors “may" be -
--considered, while the unfavorable :
-factors “shall” be considered. This

difference in terminology serves tg _,

allow a'program whose resources are;
very scarce to use its maximum income .

. level ag a bar to eligibility without going
. through a futile process of considering

. additional factors when its resources ..

* “are already committed to serving those

who are clearly ingome-eligible. The use
of “shall” with the unfavorabie factors -

¢ tequires that inquiry be made as to _
those of the listed factors that might be

relevant to the particular applicant.
There have been two substantive
changes made in these factors. The first -
is that only unpaid taxes from prior -
years may be considered under the

- proposed regulation. This change is :
.- consistent with previous General °
- Counsel's opinions confirmms the--

general concept that gross income is the -

eligibility criterion. Prior year unpaid
taxes are a special circumstance and are

Furthermore, unpaid taxes are usually
an indicator of financial distress.- "
The second change is that all assets -
above a “maximum allowable amount”,
and not just liquid net asséts, are -
counted under the proposed rule.

“Assets

A new § 1611.6 is added setting forth

. detailed rules for the computation of

asgets. In summary, it allows $1,500 of

" assets per household ($3,000if a
- houseliold member is age 60 or over} to

be disregarded. The net value of any
assets above this maximum allowable -
amount must be considered by the -
program in determining eligibility.
Certain assets are exempted in

_ determining the maximum allowable
amount. The most unportant excephons

are equity up to $15,000 in a house,
$4,500 in vehicles, $30,000 in farmland
used to produce income, and $10,000in -
work-related equipment is excluded.
Household goods, personal effects, and
the cash value of life insurance policies -
and pension funds (except Keough plans
and JRA's} also are excluded. Certain
governmental payments including home
restoration and disaster loans and . -
grants are excluded as are Indian lands .
held jointly with the tribe. Finally, trust

funds and/or income dre excluded if not .
-available to the household under -

detailed criteria set forth in the
regulation. . - @ . -

T Group Representahan

" Disclosure of Finanmal Eli bility
‘Information

" Information shal be denied to the -
-~ Corporation if it is'protected by the - -

The préesent regulation. § 1611. s(c].

. allows representation. of & group if it ia s
. either composed primarily-of eligible

clients or if it has as its primary purpose

. furtherance of the interests of eligible -
_ clients and provides information -~ -~ "
showing that it lacks the funds to obtain
. private legal counsel, The proposed "

. regulation requires that a groupbe ;" -
- composed primarily of eligible clients-
‘and provide information showing that it
lacks the funds to obtain private -

counsel,
‘There are two changes made in tha

. porposed regulation. First, all groups,’.

must establish a lack of funds, since
even a group composed primarily of

"eligible clients may have some rich

members or may have significant

" sources of funds other than from its

membership. Secondly, the regulation -
abolishes the category of groups whose
primary purpose is furtherance of the -
interests of eligible clients, There are
two interrelated reasons for this change,
The first reason {s that “furtherance of

' the interests of eligible clients” isa = - ~

nebulous standard;-the second is that
representation of individual eligible -
clients is the purpose of the Corporation.

.- This purpose can arguably be served by
‘representing groups primarily composed -
- of eligible clients because, presumably, -

these eligible clients will control the
group. To extend this logic to groups not’
primarily compased of eligible clients is,
at best, to allow someone else to use

‘these resources for the benefit of eligible

clients, rather than aliowing the eligible
clients to use these resources for their
own benefit. o

“The proposed regulat:on adds to
$ 1811.7(c) (formerly § 1611.6(c)) a
provision for disclosure of financial

. eligibility information to the Corporatioh‘

under carefully limited circumstances.

. The proposed regulation provides that .
‘thé Corporation may obtain such

information only when sllégations -

~ questioning the eligibility of a prevxously

identified client have been made. The
Corporation may seek only information
relating to the financial eligibility of that
particular client and this information
must be necessary to confirm or deny

. specific allegations as to the financial

eligibility of that client and the recipient
program’s representation of that client.

attorney-client privilege.. ... .- ‘
‘The recipient is required to not:fy the

. client before providing the information .-
- tothe Corporatwn. thus aliowmg the

B4

client to seek legal redress if in the
client’s opinion the information is

" privileged. Finally, the regulation- .
prohibits disclosure of this informatiou

outmde the Corporatlon. —

Retanner Agreement’

A new § 1611.8 has been added

requiring that the reciplent program::
execute & written retainer agreement .

- with each client in a form approved by

the Corporation. This is normal practicc -
with many recipients and nearly all -

" private law firms. As a matter of gooa *

legal practice and to protect both clients. -

and recipients, it should be made-

universal practice as is proposed herein:-
“Brief advice and consultation” is

‘exempted from this requirement. This . -

would include most telephone contacts,
unless an action is commenced or

-continuing services are provided. Asa

general guideline matters requiring not
more than an hour of staff time which
are concluded in a day may be mcinded

- in this category.
- List of Su’b}ects in 45 CFR Part 1611

Eligibility, Legal services.

For the reasons set out above, 45 CFR
Part 1611 is preposed to be amended by ",
revising §§ 1611.1 through 1611. 9 as -
follows

PART 161 1—-EL1GIBILITY

Sec,
1611.1 .Purpuae.

16112 Definitions. ;
16113 Maximum i income level. -
- 16114 Authorized exceptions,

1611.5 Determination of eligibility.

1611.6 Maximum allowable assets.

1611.7 Manner of determining ehglbllnty

: .1611.8 Retainer agreement. -
.- 1611.9 Change in circumstances.

Appendix A—Legal Services Corporahon
Poverty Guidelines
Authnnty' Section 1007[&}{2) 32 U 5C.
2995(8](2) .

‘§ 15114, Purpose.

_This part is designed to ensure that a
reclp:ent will determine ehgabshty

= 5?accordmg to criteria that give preference '

to the legal needs fo those least able to’
obtain legal assistance, and afford

sufficient latitude for a recipientto
consider local circumstances and its .

. own resource limitations, The part also
_seeks to ensure that eligibility is

determined in a manner conducive to.

- development of an effective attomey-
_ chent relatxonshlp‘ S

" §$1611.2 . Definitions.

"Govemmental income’ mamtenance_

. program" means aid for dependent

children, supplemental security income; .
unemployment compensationand a
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State or county general assistance or
.home relief program. -

-“Governmental program for the poor” ©

means any Federal, State or local -

E:nogram that provides benefits of any :

to persons whose eligibility is .
- determined on the bas:s of firmnc:al

) 'need

.. "Income" means actual current anmml

s total cash receipts before taxes of ail -
- persons who are residént members qi_'

and contribute to, the support ofa

family unit.

“Total cash receipts” include money

. wages and salaries before any
" deduction, but do not include food or -
_rent in lieu of wages; income from self. -

employment after deductions for =

" business or farm expenses; regular

. union funds; veterans benefits; training -
. stipends; alimony, child support and

payments from public assistance; social
security; unemployment and worker's
compensation; strike benefits from

military family allotments or other

-~ regular support from an absent famnly
"-“member or someone not living in the

househotd public or private employee
pensions, and regular insurance or

' annuity payments; and income from
- dividends, interest, rents, royaitiesor . -

" "from estates and trusts. They do not

include money withdrawn from a bank,

. tax refunds, gifts, compensation and/or

one-time insurance payments for
injuries sustained, and non-cash

_ benefits,
© .§1611.3 Maximum income level.

[a] Every recipient shall establish &

" maxitmum annual income level for

persons to be eligible to receive legal
agsistance under the Act. - :
{(b) Unless specifically authorized by
the Corporation, a recipient shall not
establish & maximum anaunal income
level that exceeds one huridred and
twenty-five percent (125 percent) of the

 current official Federal Poverty Income 7

_ income levels are set forth in Appendix

Guidelines. The maximum annual

(c) Before establishing its maximum

.ihcome level, & recipient shall consider

‘eligible at and below alternative i income _
levels. and

“established by a recipient shall be . . ey

~ services provided by the pnvate bar in
lhe area,

relevant factors including:
(1) Cost-of-living in the locality;
(2) The number of clients who can be,
served by the resources of the recipient;
(3) The population who would he

" (4) The avaliébjilty and cost of legal

{(d) Unles:a authorized by Secuon -

1611.4, no person whose income exceeds _

the maximum annual income level

.. factors set forth in § 1611.5(b){1); or *

. assistance.

.%. eligible individual shall include:

" into account neasonal vanatmns in
- incomes

- ehglble for Iegal assistance under the

Art,

{e} This part does not prohibn a
recipient from providing legal assistance.
to a client whose annual income. . -
exceeds the maximum income level
established here, if the assistance
. provided the client is supported by
funds from a source other than the
Carporahon. ..

- §16i14 Au‘lhorlzedexceptlons '

A person whose gross income exceeds’
the maximum income level established
by a recipient but does not exceed 150
percent of that level may be provided
lega! assistance under the Act if:

fa) The person’s circumstances

“require that eligibility should be allowed

on the basis of one or more of the

(b] The person is seeking legal
assistance to secure benefits provided

"~ by a governmental program for the poor.

§1611.5. Determination of eligibliity. .
(a) The governing bady of a recipient.
shall adopt guidelines, consistent with
these regulations, for determining the -
eligibility of persons seeking legal

- assistance under the Act. At least once
- a8 yearr
.- appropriate adjustments made.

guidelines shail be reviewed and

. (b) In addition to gross income, a.

. recipient shall consider the other
« relevant factors listed in paragraphs =~ .

(b)(1) and (b)(2) of this section before
determining whether a person is eligible
to receive legal assistance. -

(1) Factors which may be used to
jusnfy serving clients over the maximum
income level shall include:

(A) Current income prospects, takmg
into account seasonal vanatlons in
income;

~ {B) Medical expenses. :

{C} Fixed debts and obhgahons.

* including unpaid Federal, state and local

taxes from prior years;
(D) Child care, transportation, and
other expenses necessary far

‘. employment; ..~ - ST

(E} Expenses’ assocxated w:th age or
physical infirmity of resident family
members; and

(F) Other significant factors related to
financial inability to afford legal .

(2} Factors which shali be cons;dered _
in denying assistance to an otherwise

{A) Current income prospects, tak:gg

- (B) The avaxlablhty of pnvate iegal o
representation at a low cost with’
respect to the particular matter in whach
ass:stance is sought. S

D
'
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(C) The consequences forthe -
individual if legal assistance is denied; .
{D} The existence of assets, including

both liquid and nonliquid, which exceed

. the maximum amount al]owable set

forth in § 1611.8; : s
(E} Other factors rel’ated to ﬁnanmal
inability to afford legal assistance, " -

. which may include evidence of a prior—* *

administrative or judicial determination -

- that the person's present lack of income

results from refusal or unwillingness,

- without good cause, to seek or accept
* suitable employment; and

(c) A recipient may provide legal
agsistance to a group, corporation, or °
association if it is primarily composed of
persons eligible for legal assistance
under the Act and if it provides
information showing that it lacks, and

" has no practical means of obtaining, -

funds to retain private counsel.

§ 1611_.6 Maximum allowable assets.

The maximutn allowable assets,
including both liquid and nonliquid .
assets, of all members of the applicant's
household shall not exceed $1,500 for
the hougehold, except that, for .
households of two or more members
including a member or members age 60
or over, such assets shall not exceed

- $3,000.

(a) In determmmg the assets of a
household, the following shall be
included and documented by the
recipient in sufficient detail to permit

verification;

(1} Liquid assets; such as cash on

~ harid, money in checking or savings

sccounts, savings certificates, stocks or
bonds, lump sum payments, funds held

_in individual retirement accounts {IRA’s)

and funds held in Keogh plans which do
not involve the household member in a

~ contractual relationship with individuals

who are net household members. In -
counting assets of households with
IRA's or includable Keoghi plans, the
recipient shall in¢lude the total cash-
value of the account or plan minus the
amount of the penalty (if any) that
would be exacted for the early
withdrawa! of the entire amount in lbe
account or plan; and

{2) Nonliquid assets, personal
property, licensed and unlicensed

* vehicles, buildings, land, recreational

properties, and any other property, |
provided that these assets are not

 gpecifically excluded under paragraph -
{¢) of this section. The value of - v

". ‘nonexempt assets shall be their equity

... value. The equity value is the fair :
‘market value less encumbrances.’

“(b) Assets owned jointly by separate '

-households shall be considered

available in their entirety to each ~~ -7
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househnld. unless it can he
demonsirated by the applicant -
‘household that such resources are

. .inaccessible to that household. If the

~household can demonstrate that it has
-access to only a portion of the asset, the

.value of that portion of the asset shall =~ -
- be counted toward the household's asset

level. The asset shall be considered ™~
.totally inaccessible to the household if.

" the asset cannot practically be -
subdivided and-the household's access
to the value of the asset is dependent on_

the agreement of a joint owner who

“refuses to comply For the purpose of
. this provision, ineligible dliens or

ineligible individuals residing with the

- household shall be considered

household members. Assets shall be
considered inaccessible to persons
residing in shelters for battered women
and children, if

(1) The assets are jomtly owned by .
such persons and by members of thelr
former household; and -

.. “'{2) The shelter resident’s access to the :
.. value of the assets is dependent on the
agreement of a joint owner who still . -

resided in the former household.
{c) In determining the assets of a
household, only the follovnng shail be

~{1) Equity not to exceed $15. 000 ‘ina
home and surrounding property which is
not separated from the home by

" intervening property owned by others,

Public rights of way, such as roads

" . which run through the surrounding °
. property and separate it from the home,

“ghall not affect the exemption of the

- property. The home and surrounding

property shall remain exempt when
temporarily unoccupied for reasons of .
-employment, training for future-

" employment, illness, or umnhabxtab:hty

caused by casualty or natural disaster, if
the household intends to return.
Households that currently do not own a
home, but are purchasing a lét on which

: , they intend to build or are building a

permanent home, shall réceive an
exclusion for the value of the lot and, if
it is partially completed, for the home
‘not to exceed an equity value of $15,000.

{2) Household goods, personal effects, |

including one burial plot per household
member, and the cash value of life
insurance policies. The ¢ash value.of
pension plans or funds shall be

. excluded, except that Keogh plans = -
which involve no contractnal '

relationship with individuals who are

-not household members and individual
.. retirement accounts (IRA's} shall not be -
. ~‘excluded under this paragiaph. . e

(3) One or more licensed vehxcles w1th

" a total equity value not exceeding
"$4,500. The exclusion also includes an .
_.unhcensed vehxcle on those Indian

_ basis.

- -which are designated for the restoration

" decumentation, such as an

. or change the name of the beneficiary

reservations that do not require vehlcies

driven by tribal members to be licensed
(4) Equity value in farmland not to

: -e.xceed $30,000 provided that the

property is essential to the self- . .
employment of a household member and
that the owner is attempting to produce.
income consistent with its fair market
value, even if only used on & seasonal -

{5) Equity valne in work-related
equipment not to éxceed $10,000.00
which is essential to the employment. or
self-employment of a household

. member, provided that the owner is

attempting to produce income consmtent
wuh its fair market value.
(6) Any governmental payments

of a home damaged in a disaster, if the -

_household is subject to a legal sanction

if the funds are not used as intended; for |
example, payments made by the .
Department of Housing and Urban
Development through the individual and
fainily grant program or disaster loans
or grants made by the Small Business
Administration. .

{7) Assets having a cash value which
is not accessible to the household, such
as but not limited to, irrevocable trust

’ '_ funds, security deposits on rental

property or utilities, property in probate,
and real property which the household
is making a good faith effort to sell at a
reasonable price and which has not.
been sold. The recipient shall verify that
the property is for sale and that the

. household has not declined & reascnable
offer. Verification may be obtained

through a collateral contact or

advertisement for public saleina ..
hewspaper or general circulation or &
listing with a real estate broker. Any
funds in a trust or transferred to a trust,
and the income produced by that trust to
the extent it is not availabie to the
househeld, shall be considered
inaccessible to the houséhold if:

{i) The trust arrangement is not likely

~ to'cease during the certification period

arid no henisehold member has the -
power to revoke the trust arrangement

during the certification period;
(ii) The trustee administering the
funds is either (A) a court, or an

~ institution, corporation, or organization

which is not under the direction.or

' ownership of any household member or- -

{B) an individual appointed by the court
who has court imposed limitations: .
placed on his/her use of the funds which
meet the requirements of this paragraph;
(iii) Trust investments made on behalf
of the trust do not directly involveor . -

" assist any business or corporation under

]
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the control direction, or influence of a
household member.,

" $9) Indian lands held }omﬂy wuh the
Tribe, or land that can be soid only with

the approval of the Department of the
Interior’s Bureau of Indian Affarrsj end’

(10) Reimbursements from the
Uniform Relocation Assistance &nd. Real
Property Acquisition Policy Act of 1970

L [Pub. L. 91-846, sectzon 2‘15]

§1611.7 Ihnnerof dﬂemhhg eligibifity,

(a) A recxp:ent shall adopt a sunple
form and procedure to obtain
information to determine eligibility ina
manner that promotes the development
of trust between attorney and client.

. The form and procedure adopted shalI

be subject to approval by the
Corporation, and the information
obtained shall be preserved, ina
manner that protects the identity of the
client, for audit by the Corporation.

(b) If there is substantial reason to -

" doubt the accuracy of the information, a .-
recipient shall make appropriate inguiry

to verify it, in a manner consistent with

an attorney-client relationship. '
{¢} Information furnished to a

recipient by a client to establish

- financial eligibility shall not be

disclosed to any person who is not
employed by the recipient in a manner
that.permits identification of the client,
without express writien consent of the
client, except that the recipient shall
provide such information to the
Corporation when: -

(1) The Corporation is mvestxgatmg

.. allegations that question the financial

eligibility of a previously identified -
client and the reciplent's represemahon
thereof;

(2) The information sought by tbe
Corporation relates solely to the
financial el:g:bxhty of that partlcular :

. client;

(3) The mformatmn sought by the
Corporation is necessary to confirm or
deny specific allegations relating to that

*-particular client's financial eligibility
-and the recipient’s representation
*  thereof; and

(4} The specific information sought by

* the Corporation is not protected by the

attorney client privilege.
The information provided to the

‘Corporation by the recipient shall not be‘

disclosed to any person who iz not
employed by the Corporation. Priorto
providing the information to the .

- Corporation, the recipient shall notify

the client that the recipient is required to
provide to the Corporation the :
mformatmn sought '
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f 51611.5 Retalnoragreemont.

- -(a} A recipient shall execute a written !

- retainer agreement,in a form appmved

" by the Corporanon. with each client
who receives.legal services from the -

* recipient. The retainer agreement shall
“~be executed when representation. -
" commences, and shall clearly identify .
~ the relationship betwéen the client -and-
-~ the recipient, the matter in which
representation is ‘sought, the nature of
- . the legal services to be provided, and

.- the rights and responsibilities of the |
client, The recipient shall retain the
executed retainer agreement as part of

-the client’s file, and shall make the -

" agreement available for review by the
Corporation in a- manner which protects
the identity of the client. .~ LT

" {b) A recipient is not required to
execute a written retainer agreement .
when the only service to be provided is

. hnef advice and consultatmn.

51611.9 ctmgehekeumsmeu. '

“If an eligible client becomes ineligible
- through a change in circumstances, a
recipient shall discontinue
‘representation if the change in-
circumstances is sufficently likely to
continué for the client to efford private
legal assistance, and discontinuation is
_not inconsistent with the attorney's
pmfessional respons:bxhties.
* . .- * - * Q .
Dated. Au,gust 25. ‘19'8,3.
Donald P. Bogerd, |
President, - :
[FR Doc. 80-2577% Piled 6-26-53; 845 am)

~57-



-2 -
also seeks to ensure that eligibility is determined in a manner
conducive to development of an effective attorney-client

relationship.

Section 1611.2 Definitions.

{"Governmental income maintenance program" means aid for
dependent children, supplemental security income, unemployment
compensation and a State or county general assistance or home
relief program. ]

"Governmental program for the poor” means any Federal,
State or local program that provides benefits of any kind to
persons whose eligibility is determined on the basis of
financial need.

"Income" means actual current annual total cash receipts
before taxes of all persons who are resident members of, and
contribute to, the support of a family unit.

"Total cash receipts" include money wages and salaries
before any deduction, but do not include food or rent in lieu of
wages:; income from self-employment after deductions for business
or farm expenses; regular payments from public assistance;
social security:; unemployment and worker's compensation; strike
benefits from union funds; veterans benefits; training stipends;
alimony, child support and military family allotments or other
regular support from an absent family member or someone not
living in the household; public or private employee pensions,
and regular insurance or annuity payments; and income from

dividends, interest, rents, royalties or from estates and

~59-.



Recommended Final - New Language Underlined, Deleted Language
from Proposed Rule in Brackets '

PART 1611 - ELIGIBILITY

Sec.,
1611.1 Purpose.
1611.2 Definitions.
1611.3 Maximum Income lLevel.
1611.4 Authorized Exceptions.
éé le611.5 Determination of Eligibility.
;. lell.o6 [Maximum Allowable Assets.] Asset Ceilings.
1611.7 Manner of Determining Eligibility.
1611.8 Retainer Agreement.
1611.9 Change in Circumstances.

APPENDIX A - LEGAL SERVICES CORPORATION POVERTY GUIDELINES

AUTHORITY: Sec. 1007(a)(2); 42 U.8.C., 2996f(a)(2).

Section 1lell.1l Purpose.

This part is designed to ensure that a recipient will
determine eligibility according to criteria that give preference
to the legal needs of those least able to obtain legal assist=-
ance, and afford sufficient latitude for a recipient to consider

local circumstances and its own resource limitations. The part
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trusts. They do not include money withdrawn from a bank, tax
refunds, gifts, compensation and/or one-time insurance payments

for injuries sustained, and non-cash benefits.

Secticon 1611.3 Maximum income level.

{a) BEvery recipient shall establish a maximum annual
income level for persons to be eligible to receive legal
assistance under the Act.

(b) Unless specifically authorized by the
Corporation, a recipient shall not establish a maximum annual
income level that exceeds one hundred and twenty-five percent
(125 percent) of the current official Federal Poverty Income
Guidelines. The maximum annual income levels are set forth in
Appendix A.

(c) Before establishing its maximum income level, a
recipient shall consider relevant factors including:

(1) Cost-of-living in the locality:;

(2) The number of clients who can be served by
the resources of the recipient;

(3) The population who would be eligible at and
below alternative income levels; and

(4) The availability and cost of legal services
provided by the private bar in the area.

(d) Unless authorized by Section 1611.4, no person
whose income exceeds the maximum annual income level established
by a recipient shall be eligible for legal assistance under the

Act.

60—



(e) This part does not prohibit a recipient from
providing legal assistance to a client whose annual income
exceeds the maximum income level established here, if the
assistance provided the client is supported by funds from a

source other than the Corporation.

Section 1611.4 Authorized exceptions.
A person whose gross income exceeds the maximum income
level established by a recipient but does not exceed 150

percent of [that] the national eligibility level {125% of

poverty) may be provided legal assistance under the Act if:

(a) 'The person's circumstances require that
eligibility should be allowed on the basis of one or more of
the factors set forth in Section 1611.5(b)(1l): or

(b} The person is seeking legal assistanée to secure

benefits provided by a gdvernmental program for the poor.

Section 1611.5 Determination of eligibility.

{a)} The governing body of a recipient shall adopt
guidelines, consistent with these regulations, for determining
the eligibility of persons seeking legal assistance under the
Act. At least once a year, guidelines shall be reviewed and
appropriate adjustments made.

(b} In addition to gross income, a recipient shall
consider the other relevant factors listed in paragraphs (b) (1)
and (b){(2) of this section before determining whether a person

is eligible to receive legal assistance.
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(1) Factors which [may] shall be used [to justify

serving] in the determination of the eligibility of

clients over the maximum income level shall include:

(A) Current income prospects, taking into

account seasonal variations in income:;

(B} Medical expenses;

(C)‘ Fixed debts and obligations, including
unpaid Federal, state and local taxes from prior
years;

(D) Child care, transportation, and other
expenses necessary for employment;

{E) Expenses associated with age or physical
infirmity of resident family members; and

(F} Other significant factors related to
financial inability to afford legal assistance.

(2) Factors which shall be [considered in denying
assistance to an otherwise eligible individual] used

in the determination of the eligibility of clients

under the maximum income level shall include:

(A) Current income prospects, taking into
account seasonal variations in income;

{B) The availability of private legal
representation at a low cost with respect to the
particular matter in which assistance is sought;

(C) The consequences for the individual if

legal assistance is denied;

52
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_6._
(D) The existence of assets, including both
liquid and nonligquid, which [exceed the maximum

amount allowable set forth in] are available to the

applicant and are in excess of the asset ceiling set

by the recipient pursuant to Section 1611.6;

(E) Other sgignificant factors related to

financial inability to afford legal assistance, which
may include evidence of a prior administrative or
judicial determination that the person's present lack
of income results from refusal or unwillingness,
without good cause, to seek or accept suitable
employment

(3) (A) 1If a recipient tentatively determines to

gserve a client over the maxXximum income level on the

basis of factors listed in Section 1611.5{(b){1l), the

factors listed in Section 1611.5(b){(2) shall also be

used before reaching a final determination.

{B) If a recipient tentatively determines not

to serve a client under the maximum income level on

the basis of factors listed in Section 1611.5(b)(2),

the factors listed in Section 1611.5(b)(1) must also

be used before reaching a final determination.

{c) A recipient may provide legal assistance to a
group, corporation, or association if it is primarily composed
of persons eligible for legal assistance under the Act and if it
provides information showing that it lacks, and has no practical

means of obtaining, funds to retain private counsel.
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Section 1611.6 [Maximum Allowable Assets] Asset Ceilings

By January 30, 1984, and annually thereafter, the governing

body of the recipient shall establish guidelines incorporating

gspecific and reasonable asset ceilings, including both liquid

and non-liquid assets, to be utilized in determining eligibility

for services. The guidelines shall consider the eccnomy of the

service area and the relative cost-of-living of low-income

persons so as to ensure the availability of services to those

in the greatest economic and legal need.

The guidelines shall be consistent with the recipient's

priorities established in accordance with 45 CFR 1620 and

special consideration shall be given to the legal needs of the

elderly, institutionalized, and handicapped.

Assets considered shall include all liquid and non-liquid

assets of all persons who are resident members of a family unit,

except that a recipient may exclude the principal residence of

a client. The guidelines shall take into account impediments

to an individual's access to assets of the family unit or

household.

Reasonable equity value in work-related equipment which is

essential to the employvent or self-employment of an applicant

or member of a family unit, shall not be utilized to disqualify

an applicant, provided that the owner is attempting to produce

income consistent with its fair market value.

The governing body may establish authority for the project

director to waive the ceilings on maximum allowable assets in

unusual or extremely meritorious situations.
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[The maximum allowable assets, including both liquid and

nonliquid assets, of all members of the applicant's household

shall not exceed $1,500 for the household, except that, for

households of two or more members including a member or members

age 60 or over,

(a)

such assets shall not exceed $3,000.

In determining the assets of a household, the

following shall be included and documented by the

recipient in sufficient detail to permit verification:

(1)

(2)

Ligquid assets, such as cash on hand, money in
checking or savings accounts, savings
certificates, stocks or bonds, lump sum
payments, funds held in individual retirement
accounts (IRA's) and funds held in Keogh plans
which do not involve the household member in a
contractual relationship with individuals who
are not household members. In counting assets
of households with IRA's or includable Kecgh
plans, the recipient shall include the total]
[cash value of the account or plan minus the
amount of the penalty (if any) that would be
exacted for the early withdrawal of the entire
amount in the account or plan; and

Nonliquid assets, personal property, licensed
and unlicensed vehicles, buildings, land,
recreational properties, and any other property,
provided that these assets are not specifically

excluded under paragraph {c) of this section.]
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[The value of nonexempt assets shall be their
equity value. The eqguity value is the fair
market value less encumbrances.
Assets owned jointly by separate households shall be
considered available in their entirety to each
household, unless it can be demonstrated by the
applicant household that such resources are
inaccessible to that hocusehold. If the household can
demonstrate that it has access to only a portion of
the asset, the value of that portion of the asset
shall be counted toward the household's asset level.
The asset shall be considered totally inaccessible to
the household if the asset cannot practically be
subdivided and the household's access to the value of
the asset is dependent on the agreement of a joint
owner who refuses to comply. For the purpose of this
provision, ineligible aliens or ineligible
individuals residing with the household shall be
considered household members. Assets shall be
considered inaccessible to persons residing in
shelters for battered women and éhildren, if
(1) The assets are jointly owned by such persons and
by members of their former household; and
(2) The shelter resident's access to the value of
the assets is dependent on the agreement of a
joint owner who still resided in the former

household.]

—66-—



- 10 -

[{¢) In determining the assets of a household, only the

following shall be excluded:

(1)

(2)

Equity not to exceed $15,000.00, in a home and
surrounding property which is not separated from
the home by intervening property owned by

others. Public rights of way, such as roads
which run through the surrounding property and
separate it from the home, shall not affect the
exemption of the property. The home and
surrounding property shall remain exempt when
temporarily unoccupied for reasons of employment,
training for future employment, illness, or
uninhabitability caused by casualty or natural
disaster, if the household intends to return.
Households that currently do not own a home, but
are purchasing a lot on which they intend to
build or are building a permanent home, shall
receive an exclusion for the value of the lot
and, if it is partially completed, for the home
not to ‘exceed an equity value of $15,000.00.
Household goods, personal effects, including one
burial plot per household member, and the cash
value of life insurance policies. The cash value
of pension plans or funds shall be excluded,
except that Keogh plans which involve no contrac-
tual relationship with individuals who are not

household members and individual retirement]

Y -



(3)

(4)

(5)

(6)

- 11 -
[accounts (IRA's) shall not be excluded under
this paragraph.
One or more licensed vehicles with a total equity
value not exceeding $4,500. The exclusion also
includes an unlicensed vehicle on thoge Indian
reservations that do not require vehicles driven
by tribal members to be licensed.
Equity value in farmland not to exceed $30,000.00
provided that the property 1is essential to the
self-employment of a household member and that
the owner is attempting to produce income
congigtent with its faiyx market value, even if
only used on a seasonal basis.
[Equity value in work-related eguipment not to
exceed $10,000.00 which is essential to the
employment or self-employment of a household
member, provided that the owner is attempting to
produce income congistent with its fair market
value.
Any governmental payments which are designated
for the restoration of a home damaged in a
disaster, if the household is subject to a legal
sanction if the funds are not used as intended:
for example, payments made by the Department of
Housing and Urban Development through the indivi-
dual and family grant program or disaster loans
or grants made by the Small Business

Administration.]
_68-
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bAssets having a cash value which is not

accessible to the household, such as but not

limited to, irrevocable trust funds, security
deposits on rental property or utilities,
property in probate, and real property which the
household is making a good faith effort to sell
at a reasonable price and which has not been
sold. The recipient shall verify that the
property ig for sale and that the household has
not declined a reasonable offer. Verification
may be obtained through a collateral contact or
documentation, such as an advertisement for
public sale in a newspaper 0Or general circulation
or a listing with a real estate broker. Any
funds in a trust or transferred to a trust, and
the income produced by that trust to the extent
it is not available to the household, shall be
considered inaccessible to the household if:

(i) The trust arrangement is not likely to
cease during the certification period and
no household member has the power to revoke
the trust arrangement or change the name of
the beneficiary during the certification
period;

{ii) The trustee administering the funds is
either (A) a court, or an institution,

corporation, or organization which is not]
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[under the direction or ownership of any
household member or (B) an individual
appointed by the court who has court
imposed limitations placed on his/her use
of the funds which meet the requirements of
this paragraph;

(iii) Trust investments made on behalf of the
trust do not directly involve or assist any
business or corporation under the control,
direction, or influence of a household
member.

(9) Indian lands held jointly with the Tribe, or
land that can be sold only with the approval of
the Department of the Interior's Bureau of
Indian Affairs; and

{(10) Reimbursements from the Uniform Relocation

Assistance and Real Property Acquisition Policy

Act of 1970 (Pub. L. 91-646, section 216)}.]

Section 1611.7 Manner of determining eligibility.

(a) A recipient shall adopt a simple form and
procedure to obtain information to determine eligibility in a
manner that promotes the development of trust between attorney
and client. The form and procedure adopted shall be subject to
approval by the Corporation, and the information obtained shall
be preserved, in a manner that protects the identity of the

client, for audit by the Corporation.
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{(b) If there is substantial reason to doubt the
accuracy of the information, a recipient shall make appropriate
inquiry to verify it, in a manner consistent with an attorney-
client relationship.

(c) Information furnished to a recipient by a client
to establish financial eligibility shall not be disclosed to any
person who is not employed by the recipient in a manner that
permits identification of the client, without express written
consent of the client, except that the recipient shall provide
such information to the Corporation when:

(1) The Corporation is investigating allegations
that question the financial eligibility of a
previously identified client and the recipient's
representation thereof;

(2) The information sought by the Corporation
relates solely to the financial eligibility of that
particular client;

{3) The information sgought by'the Corporation
is necessary to confirm or deny specific allegations
relating to that particular client's financial eligi-
bility and the recipient's representation thereof; and

{(4) The specific information sought by the
Corporation is not protected by the attorney-client
privilege.

The information provided to the Corporation by the recipient
shall not be disclosed to any person who is not employed by the

Corporation. Prior to providing the information to the
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Corporation, the recipient shall notify the client that the
recipient is required to provide to the Corporation the

information sought.

Section 1611.8 Retainer agreement.

(a) A recipient shall execute a written retainer
agreement, in a form approved by the Corporation, with each
client who receives legal services from the recipient. The
retainer agreement shall be executed when representation
commences, and shall clearly identify the relationship between
the client and the recipient, the matter in which representation
is sought, the nature of the legal services to be provided, and
the rights and responsibilities of the client. The recipient
shall retain the executed retainer agreement as part of the
client's file, and shall make the agreement available for review
by the Corporation in a manner which protects the identity of
the client.

(b} A recipient is not required to execute a written
retainer agreement when the only service to be provided is brief

advice and consultation.

Section 1611.9 Change in circumstances.

If an eligible client becomes ineligible through a change
in circumstances, a recipient shall discontinue representation
if the change in circumstances is sufficently likely to
continue for the client to afford private legal assistance, and
discontinuation is not inconsistent with the attorney's

professional responsibilities.
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PART 1609—FEE-GENERATING CASES

Sec. '
1809.1 Purpose.
1809.2 Definition.

- 1609.3 Prohibition,

1609.4. Authorized representation In 2 fee-
-generating case.

1609.5 Acceptance of fees.

1609.6 Acceptance of reimbursemem.
1608.7 Application.

AUTHORITY: Sec. 1oov(h)m (42 Us.C,
28961(b)(1)),

Source: 41 FR 38505, Sem 10 1976.

unless otherwise nouted.

C B 1609.1 Purpose.

This part is designed to msure tha.t
recipients do not compete with private

attorneys and, at the same time, to -

guarantee tha.t; eligible clients are able
to obtain appmprtate a.nd erfect,ive

_ legal assis nee.
) §1609.2 Deﬂn_ition.

“Fee-generating case” means any

case or matter which, If undertaken on

behalf of an eligible client by an attor-

ney in private practice, reasonably

may be expected to result in a fee for
legal services from an award to &
client, from public funds, or from the

7 opposmg party.

§1609.3 Prohibition. -
No recipient shall use funds recewed

- from the Corporation to provide legal
- assistance in a fee-generating case
. unless other adequate representation

is unavaflable.: All recipients shall es-
tablish ‘procedures Ior the referra.l of

- - fee-gene!‘ﬂ.ti!lg cases. L -

f 1609.4 Authorized repreaentatnon in a
fee-generating case.

Other ' adequate represent.at,lon is
deemed to be unavailable when: (a)
The recipient has determined that
free referral is not possible because; .

(1) The case has been rejected by

the local lawyer referral servnce or by_

two private attorneys; or
{2) Neither the referral service nor

a.ny lawyer will consider the case with-

out payment, of a consultation fee: or

(3) The case is of the type that pri-

vate attorneys in the area ordinarily
do not accept, or do not acccpt with-

- - out prepayment of a fee: or

(4) Emergency circumstances compel
immediate action before referral can
be made, but the client is advised that,
if appropriate, and consistent with
professiona.l responsibility,
will be attempted at a later time; or

(b) Recovery of damages Is not the
principal object of the case and a re-
quest for damages Is merely anclllary

"~ to an action for equitablie or other

non-pecuniary relief; or inclusion of a
counterclaim requesting damages is
necessary for effective defense or be-
cause of applicable rules.governing
joinder of counterclaims; or

(¢c) A court appoints a recipient or an

employee of a reciplent pursuant toa -
- statute or a court rule or practice of

equal applicability to all attorneys in
the jurisdiction.

referral _

(d) An eligible ciient; is seeking bene- '
fits under Title II of the Social Secu-

“rity Act, 42 U.S.C. 401, ef seq., Federal

Old Age, Survivors, and Disability In-
surance Benefits; or Title XVI of the
Social Security Act, 42 U.S.C. 1381, et
seq., Supplemental Security Income
for Aged Blind, and Disabled.

{41 FR 38505, Sept. 10, 1976, as amended at
43 FR 51789, Nov. 7, 1978]

§ 1609.5 Acceptance of fees,
. (a) A recipient may seek and accept

a fee awarded or approved by a court

‘'or administrative body, or included in

a settlement, if

(1) The requirements of § 1609.4 are
met, and

(2) Funds recelved are not used for
purposes prohibited by the Act, and
are accounted for in the manner di-

_ rected by the Corporation.

" (b) If a legal fee is awarded or ap-

-~ proved by a court or administrative
~body, it shall be remitted promptly t.o

the reciplent

§1609.6 Acceptance,of reimbursement.
When a case or matter subject to

* this part results in a recovery of dam-

ages, other than statutory benefits, a
recipient may accept reimbursement
from the client for out-of-pocket costs

- and expenses incurred in 'conne‘ctlon

with the case or matter, if
(a) The requirement.s ol‘ § 1609.4 are

mct and
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Title 45-—Public Welfare

T amzes

(b) 'rhe client has agreed in writing
to reimburse the recipient for such
- costs and expenses.

B - §1609.7 Applicatlon.
:  Nothing in this part shall prevent a
recipient from:
~ (a) Requiring a client to pay court
" fees when the c¢lient does not qualify
to proceed in forma pauperis under
the rules of the jurisdiction; or R
{b) Accepting a fee {n a case that was
initiated prior to adoptlon of this part;
or
(c) Acting as co-counsel with a pri-
vate attorney when appropriate, and
accepting part of uny fee that may
result n-om a shared case. .

R
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Items in brackets are in current rule and deleted from proposed
rule; items underlined are the proposed new language.

Fee-Generating Cases

1609.1 Purpose.

This part is designed to insure that recipients do not
compete with private attorneys and, at the same time, to
guarantee that eligible clients are able to obtain appropriate
and effective legal assistance.

10609.2 Definition.

"Fee—-generating case" means any case or matter which, if
undertaken on behalf of an eligible client by an attorney in
private practice, reasonably may be expected to result in a fee
for legal services from an award to a client, from public funds,

or from the opposing party.

1609.3 Prohibition.

No recipient shall use funds received from the Corporation
to provide legal assistance in a fee-generating case unless other
adequate representation is unavailable, All recipients shall

establish procedures for the referral of fee-generating cases.

1609.4 Authorized representation in a fee—~generating case.

Other adequate representation is deemed to be unavailable

when:

{a) The recipient has determined that free referral is not

possible because:

(1) The case has been rejected by the local lawyer

referral service, or by two private attorneys; or
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(2) Neither the referral service nor any lawyer will

consider the case without payment of a consultation fee; or

[(3) The case is of the type that private attorneys in the

~area ordinarily do not accept, or do not accept without

prepayment of a fee; or]

{3) [(4)] Emergency circumstances compel immediate action
before referral can be made, but the client is advised that if
appropriate, and consistent with professional responsibility,
referral will be attempted at a 1ater-time: or

{b) Recovery of damages is not the principal object of
the case and a request for damages is merely ancillary to an
action for eguitable or other non-pecuniary relief, or inclusion
of a counterclaim requesting damages is necessary for effective
defense or because of applicable rules governing joinder of
counterclaims; or

(c) A court appoints a recipient or an employee of a
récipient pursuant to a statute or a court rule or practice of
equal applicability to all attorneys in the jurisdiction; or

(d) An eligible client is seeking benefits under
subchapter II of the Social Security Act, 42 U.S.C. 401, et
sedq., as amended, Federal Old Age, Survivors, and Disability
Insurance Benefits; or subchapter XVI of the Social Security
Act, 42 U.S.C. 1381, et seq., as amended, Supplemental Security

Income for Aged, Blind, and Disabled.



Kl

LR )

=T

e o

AT et

ke

1609.5 Acceptance of fees.

A récipient may seek and accept a fee awarded or approved
by a court or administrative body, or included in a settlement,
if:

(a) The requirements of 1609.4 are met, and

(b) Funds received are not used for purposes prchibited
by the Act, and are accounted for in the manner directed by the

Corporation.

1609.6 Accounting for Attorneys' Fees. (New)

Fees awarded to a recipient represent compensation to the

recipient for resources expended in litigating a particular

matter. The revenue from such fees should be recorded in the

same fund to which the related expenses have been charged. The

revenue should be recorded during the accounting period in which

the right to receive the award is established and there is a

reasonable and measurable basis for recording the amount.

[1609.6] 1609.7 Acceptance of reimbursement.

When a case or matter subject to this part results in a
recovery of damages, other than statutory benefits, a recipient
may accept reimbursement from the client for out-of-pocket costs
and expenses incurred in connection with the case or matter, if

(a) The requirements of 1609.4 are met, and

(b) The client has agreed in writing to reimburse the

recipient for such costs and expenses.
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1609.8 Applicability.

Nothing in this part shall prevent a recipient from:

(a) Requiring a client to pay court fees when the client
does not qualify to proceed in forma pauperis under the rules of
the jurisdiction: or

[{b) Accepting a fee in a case that was initiated prior
to adoption of this part;]

[(¢)](b) Acting as co=-counsel with a private attorney
when the case meets the standards set forth in Section 1609.5,

and accepting part of any fee that may result from a shared case.

78—



PART 1620-—PRIORITIES IN
ALLOCATION OF RESOURCES

Sec,

1620.1 Purpose,
1620.2 Procedure.
- 1620.3 Review.

AUTHORITY: Sec..
2006(n)(2).

Source: 43 FR 51789, Nov. 17, 19'18 unle5s
otherwise noted. _

1007(&)(2)'

§1620.1 Purpose.

This part is designed to lnsure that a
recipient, through policies and plans
- adopted by Its governing body, takes
into account the views of eligible cli-
ents, staff and other interested per-

sons in establishing prlonties for allo-

cating its resources in an economical
and effective manner, consistent with
. the purposes and requirements of the

Act and other provlsions of federal

law,

. 816202 Procedure
" (a) A recipient shall adopt proce-

. dures for establishing priorities in the

allocation of its resources. 'I'he proce-
dure adopted shall:

(1) Include an appraisal of the needs
- of eligible clients In the geographic
“areas served by the recipient, and
their relative importance,’ based on
comments from eligible clients solicit-
ed in a manner reasonably calculated

to obtain the attitudes of all signifi-
cant segments of the client popula-
tion, as well as comments from the re- .

cipient’'s employees, governing body

members, and other interested per- -

- sons. In addition to substantive legal
problems, the appraisal shall address
the need for outreach, training of the
recipient’'s employees, and support
services; _

(2) Insure an opportunity for partici-
pation by all significant segments of
the client community and the recipi-

ent's employees In the setting of prior-

ittes, in the development of the report

- review required b $ 1620.3, and pro-
‘vide an’ opportuni y for comment by
‘Interested members of the publie.

- (b) The following factors shall be
among those considered by the recipi-
ent in establishing prlorlt.ies‘ '

R S

42 USC ,

(1) The appralsal described in para-

Eraph (a)(1) of this section;
;. €2) The population of eligible clients
in the geographic "area served by the
recipient, including all’significant seg-
ments of that population with special
legal problems or special dlfﬂculties of
access to legal services; - - -

(3) The resources of the recipient;

(4) The availa.billty of another
source of free or low-cost legal assist-
ance in a partlcular ca.tegory of cases
or matters,

. (85) The availability of other sources
" of training,
" gervices;

support . and outreach

(6) The relative importance of par-
ticular legal problems of the cllents of
the recipient; . -

(7) The general effect of the resolu-.
tion of a particular category of cases

- or matters on eugflble clients ln the N

ares served; :
(8) The susceptlblllty of particular

_problems to solut!on ‘through legal

processes; and .
(9) Whether legal efforts by the re-

~cipient will complement other efforts

to solve particular problems in’ the
area served.
(¢ The recipient shall prepare a-

‘brief written report describing its pri-
. orities, how they were developed, and

the implications of those priorities for
the allocation of its resources. The -
report sha.ll be avalla.ble to the public.

'§ 1620 3 Review.

Priorities shall be revlewed at. least
annually. The following factors shall
be among those considered fn deter-
mining whether the recipfent's prior-
ities should be’ changed: :

(a) The extent to which the objec-
tives of the recipient’s priorities have
boon accompllshed

(b) Cha.nges in the ieaources of the

. recipient; and,

(c) Changes in the size or needs of
the ellglble client population.

required by paragraph (c), and in the ®———.



ooFa

W A L et BF W s

e

M S &

M e e

RS ., Pz st &

& o G AR E R A

R

Items in brackets are in current rule and deleted from proposed
rule; items underlined are the proposed new language.

Priorities in Allocation of Resources

1620.1 Purpose.

This part is designed to insure that a recipient, through
policies and plans adopted by its governing body, takes into
account the view of eligible clients, staff, the private bar and
other interested persons in éstablishiﬁg priorities for allocating
its resources in an economical and effective manner, consistent
with the purposes and requirements of the Act and other provisions

of federal law; it is further designed to ensure that all poten-

tial eligible clients are provided substantially equal access to

the same types of services and level of representation, unless

differences are based on differences in financial resources.

1620.2 Procedure.

{a) A recipient shall adopt procedures for establishing
priorities in the allocation of its resources. The procedures
adopted shall:

(1) Include an [appraisal] effective assessment,

conducted at least once every two yvears, of the needs of

eligible clients in the geographic areas served by the
recipient, and their relative importance, based on [comments]

information received from potential or current eligible clients

solicited in a manner reasonably calculated to obtain the
attitudes of all significant segments of the client population,

as well as [comments] input from the recipient's employees,
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governing body members, the private bax, and other interested

perscns. In addition to substantive legal problems, the

[appraisal] assessment shall address the need for outreach,

training of the recipient's employees, and support services;

{2) Insure an opportunity for participation by all
significant segments of the client community and the recipient's
employees in the setting of priorities, in the development of
the report required by Paragraph (c¢), and in the review required
by Section [1602.3] 1602.4, and provide an opportunity for
comment by interested members of the public.

(b) The following factors shall be among those considered
by the recipient in establishing priorities:

(1) The [appraisal] assessment described in paragraph

{a)(1) of this section;

(2) The population of eligible clients in the geographic
areas served by the recipient, including all significant segments
of that population with special legal problems or special
difficulties of access to legal services:;

(3) The resources of the recipient;

(4) The availability of another source of free or low-cost
legal assistance in a particular category of cases or matters;

(5) The availability of other sources of training,
support, and outreach services;

(6) The relative importance of particular legal problems
of the clients of the recipient;

[{(7) The general effect of the resolution of a particular
category of cases or matters on eligible clients in the area

served; ]

-81-



-3 -
[8] (7) The susceptibility of particular problems to
solution through legal processes; and
f9] (8) Whether legal efforts by the recipient will
complement other efforts to solve particular problems in the

area served.

{¢) [The recipient shall prepare a] By June 30, 1984,

each recipient shall prepare an initial written report

degcribing its priorities, how they were developed, a resultant

case acceptance schedule, the implications of those priorities

for the allocation of its resources and the composition,

training, and support of its personnel. This report shall be

submitted to the Corporation for approval and [The report] shall

be available to the public.

(d) Any recipient which has not conducted a substantial

needs assessment as a part of its priority-setting process since

January 1, 1982, shall do so prior to December 31, 1984.

1620.3 Access. (New Section)

A recipient shall adopt priorities in the allocation of

resources, consistent with the purposes and requirements of the

Act, regulations, guidelines and instructions, which substan-

tially provide that all potential eligible clients in the

recipient's service area have equal access to the same types of

services and level of representation. Availability of services

should be reasonably proportional to the distribution of

eligible clients by county or parish within the recipient's

service area. Where a reciplent serves an area that is not

8-
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easily defined by parish or county jurisdictions, other units of

political subdivision should be utilized.

[1620.3] 1620.4 Review.
Priorities shall be reviewed at least annually. After the

initial report degcribed in Section 1620.2{(c) each recipient

shall submit to the Corporation an annual report summarizing the

review of priorities, the date of the most recent needs agsess-—

ment, the timetable for the future assessment of needs and

evaluation of priorities, and mechanisms which will be utilized

to ensure effective client participation in priority-setting, and

any changes in priorities. The report shall also include a copy

of a case acceptance plan or schedule adopted as a result of the

priority review and an assessment of the changes made in current

operations of the recipient as a result of the priority review.

The following factors shall be among those considered in deter-
mining whether the recipient's priorities should be changed:
.(a) the extent to which the objectives of the recipient's
priorities have been accomplished; (b) changes in the resources

of the recipient; (c¢) changes in the size or needs of the eligi-

ble client population; and (d) implementation of Section 1620.3.

1620.5 Case Acceptance. (New Section)

The governing body of a recipient shall establigh policies

and procedures that assure clients and the Corporation that cases

which are accepted for representation of eligible clients sub-

gtantially comply with the priorities adopted by the recipient.




Proposed Amendment to 45 CFR 1606.2
Concerning Definition of Termination

(New Language Underlined)

1606,2 Definitions.

(a) "Termination" means a decision that financial
assistance to a recipient will be permanently terminated in
whole or in part prior to expiration of the recipient's current

grant or contract; an offset against one or more of a

recipient's payments from the Corporation for the purpose of

recovering disallowed costs or carryover fund balances from

previous grants or contracts shall not constitute a termination.
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mm [EGAL SERVICES CORPORATION

- MEMORANDUM September 26, 1983

TO: Donald P. Bogard
bar—

FROM: Charles E. Ritter

. SUBJECT: THIRD QUARTER BUDGET REVIEW FOR FY 1983

Pursuant to our standard operating procedures for budget review and
modification, this memorandum presents the staff's report on the Third
Quarter Budget Review. The staff Budget Review Committee has examined
the current and projected expenditures of each of the Corporation's cost
centers. Attached to this report are the usual statements documenting
our review.

Attachment I: Statement of Funds Available (6/30/83)
Attachment II: Consolidated Operating Budget (6/30/83)

Attachment I1I: Consolidated Operating Budget Worksheet
- (6/30/83)

Attachment IV: Consclidated Operating Budget Projection
Worksheet (6/30/83)

Attachment V: Summary of Investment Income and Related
Allocations (6/30/83)

Attacdhment I (Statement of Funds Available) shows funds currently
allocated to the FY 1983 budget and funds which have not yet been
allocated to the budget. The unallocated funds total $602,506 and
reflect projected interest incame through September 30, 1983. Investment
Incame of $426,471 represents seventy-one (71) percent of the unallocated
funds. The Board's approval of the modification proposed by staff would
result in the movement of funds from the unallocated to the allocated
section of the Statement of Funds Available (Attachment I). Attachment
I.A. is the Proposed Statement of Funds Available and reflects the
allocation of an additional $113,564 to the budget in accordance with the
modification proposed to the Consolidated Operating Budget (see
Attachments II and III, column six).
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Memorandum
September 26, 1983
Page Two

Attachment II is the Consolidated Operating Budget (C.0.B.) for FY
1983, Attachment III (the C.O.B. Worksheet) is an expanded version of
the C.0.B. and presents a more detailed view of the Corporation's budget
activities. In the Worksheet, each C.0.B. line item is divided into its
major components using the same column headings found in the C.0.B. This
detail displays proposed internal shifts (see C.C.B. Worksheet column
nurber six).

Shifts related to the direct expense, as opposed to grant expense,
portion of the budget are addressed later in this memorandum, in that
they are best described as they relate to our projections and can more
easily be seen on the C.0.B. Projection Worksheet (Attactment IV).

There are two modifications proposed in the grants area of the
budget. The first modification allocates $113,564 to the budget in order
to make funds available for expenditure from fund balances which have
been recovered from programs through the Corporation's policy pertaining
to excess fund balances. While the full amount currently available
($113,564) has been allocated to the Basic Field Program line of the
budget (C.0.B. line I.A.l), grants may also be awarded to Migrant and
Native American programs (C.0.B. 1lines I.A. 2 and 3). Once the
distribution of funds is known, the funds will be moved to the
appropriate lines within C.0.B. line I.A. Further, grants will be
awarded and distributed, as funds are recovered. As additicnal funds are
recaptured, the C.0.B. will be modified to reflect their availability.
These one-time supplemental grants will be used to increase the delivery
of basic legal assistance to eligible clients. Priority will be given
to recipients who have open cases involving “ineligible aliens" and to
those programs funded at or below $6 per poor person. This modification
to the Corporation's budget requires approval by the Board of Directors.

The second modification reflects the Board's approval to make funds
available to National and State Support Centers (C.0.B. lines I.B. 1 and
2, respectively) and to the National Clients Council (C.0.B. line I.C.1)
for the final quarter of the grant year (October 1 through Decewber 31).
The shift ig from the reserve line to the budget line. As vou can see on
Attachment II (C.0.B.) no shift in major C.0.B. categories is involved
consequently, no further Board action is regquired.

Attachment IV (the C.0.B. Projection Worksheet) presents the
staff's projections for expenditures for the fiscal year. The Projection
Worksheet includes all the detailed line-items from the C.0.B. Worksheet
and adds infomation on projected year—end variances between budget and
projected expenditures for the direct expense budget (C.0.B. categories
I.D., I.E., and II). Colunn eight (8) displays the budget modifications
that the staff will implement unless otherwise directed by the Board.
These modifications are discussed below:
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Memorandum
Septeanber 26, 1983
Page Three

NEW DIRECTIONS FOR THE PRIVATE BAR/OFFICE OF FIELD SERVICES

The staff proposes the transfer of the remaining unspent funds
for staff and staff-related costs, originally budgeted in the
Office of Field Services - Headquarters (C.0.B. line II.A.l),
to the Office of Program Development (New Directions for the
Private Bar — C.0.B. line I.E.2). Funds which were ungpent at
the time of the transfer were $47,366. This transfer is
between major C.0.B. categories and requires fommal action by
the Board.

TECHNICAL ASSISTANCE GRANT SUPPLEMENT

Consolidated Operating Budget lines II.A.3 and 4 reflect the
staff's proposal to allocate an additional $25,000 in
Management and Technical Assistance grants. Of the original
$250,000 available for technical assistance, the Office of
Field Services has awarded $198,262 to 77 recipients. The
remaining $51,738, plus the supplemental $25,000 will be
awarded for special projects in the near future. The
additional $25,000 allocation will be transferred from unused
Training Delivery funds {line II.A.4). This modification does
not require Board approval because the transfer is within
major C.0.B. categories.

Budget modifications are not reflected for several lines within
major C.0.B. categories that project same significant surpluses and same
small deficits. The staff felt that the deficits were not significant
enough to warrant a transfer this late in the fiscal year. With respect
to surpluses, transfers would only be appropriate if the funds were needed
elsewhere in the budget. With one exception, no other categories were
projected to be in need of any additional funds, so no transfers were
made. The exception relates to the Office of General Counsel (C.0.B. line
11.B.3) wherein funds required for litigation costs for fiscal year 1983
could not accurately be projected. The staff does not recamend any
specific allocation of funds since expenses are not readily determinable.
We also feel that a specific allocation is not necessary because the
surplus available in the overall Management and Administration category
{C.0.B. category II.A.), we believe, will be more than sufficient to cover
any deficit incurred for litigation.
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Memorandum
Septenber 26, 1983
Page Four

: The staff previously proposed the allocation of monies needed for
the National and State Support Centers and MNational Clients Council
studies from surpluses arising fram any third quarter projected savings
from operations. As you can see, our projected savings in the Support
category (C.0.B. II} of the budget are $1,276,352. However, in addition
to those savings the Program Development and Experimentation budget
(C.0.B. line I.E.l) would expect to have a surplus of more than $190,000.
Consequently, the staff proposes that the cost of the studies be paid out
of uncomitted funds remaining in the Program Development and
Experimentation budget. The actual and projected fiscal year 1983
expenses (estimated at $134,844) for the studies have been reflected in
the Program Develcpment and Experimentation category. Reflecting the
costs against Program Development seems appropriate since the studies are
similar in nature to the work previously assigned to this function.

All final year-end balances will become a part of the fiscal year
1983 fund balance. The fund balance will be available to the Corporation
for allocation and expenditure in fiscal year 1984.

Attachment V (the Summary of Investment Incame and Related
Allocations), summarizes the accumulation and allocation of Investment

Income. Thig amount of unallocated incame is included in the Statement of
Funds Available (Attachment 1).

AH:yr

Attachments
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Attachment 1

AH/7-19-83
Legal Services Corporation
STATEMENT OF FUNDS AVAILAELE
June 30, 1983
ALLOCATED:
FY 1983 Appropriation . | $ 241,000,000
FY 1982 Fund Balance 2,180,577
Investment Inccme | 65,000
243,245,577
NOT ALLCCATED:
Appropriated (Returns & Recoveries):
Earned $148,600
Projected ' 27,435 176,035
Investment Inccme:
Earned : 418,65]
Projected . B - 7.820 426,471
TOTAL FUNDS AVAILABLE  $243,848,083
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lIegal Services Corporation

PROPOSED STATEMENT OF FUNDS AVAILABIF

June 30, 1983

ALLOCATED:
FY 1983 Appropriation
FY 1982 Fund Balance

Program Fund Balance Recoveries (FY 1983)

Investment Inccame

NOT ALLOCATED:

Appropriated (Returns & Recoveries):
Earned B $ 35,036
Projected 27,435

Investment Incane:

Earned 418,651
Projected 7,820

TOTAL FUNLS AVAILABLE

90~

Attachment IA
AH/9-23-83

$ 241,000,000
2,180,577
113,564
65,000

243,359,141

62,471

426,471

$243,848,083



Attachment 1I

1.

el

"RH/7-19-83
Legal Services Corporation
OQONSCLIDATED OPEFATING BUDGET
June 30, 1983
L1l [2] , £31 [4] £54 L6l L7]
) Unexpended Proposed Proposed
Budget Budget Budget Expenses Balances Modifications Budget
10/1/82 12/31/82 3/31/83 6/30/83 6/30/83 6/30/83 6/30/83

PROVISION OF LEGAIL, ASSISTANCE $232,793,185 $232,793,185 $232,793,185 $220,872,886 $ 11,920,299 4 160,930i/ Z/ $232,954,115
A. Field Programs 210,932,339 210,998,349 210,998,349 209,817,636 1,180,713 113,564£/ 211,311,913
B. HNational and State Support 13,084,927 13,085,917 13,085,917 10,004,438 3,081,479 —— 13,085,917
C. Special Programs 4,733,699 4,733,699 4,733,699 468,525 4,265,174 -_— 4,733,699

D. Program Maintenance and
Improvement 686,000 686,000 686, 000 324,104 361,890 —— 66, UUO

E. Demonstration Projects,

Program Development and

Experimentation 3,356,220 3,289,220 3,289,22_0 258,183 3,031,037 47,3662/ 3,330,586

1. Program Development
and Experimentation 232,740 232,740 232,740 32,317 200,423 - 232,740

2. New Directions for

the Private Bar 3,123,480 3,056,480 3,056,480 225,866 2,830,614 47,366 3,103,846




[13 (2] (31 (4] {51 Lel
Unexpended Proposed
Budget Budget Budget Expenses Balances Modifications
10/1/82 12/31/82 3/31/83 6/30/83 6/30/83 6/30/83
II. SUPPORT FOR THE
PROVISION OF LEGAL ASSISTANCE $ 10,387,392 ¢ 10,452,392 § 10,452,392 § 6,027,514 ¢ 4,424,878 $ (47,366)2/
A. Office of Field Services 5,247,720 5,271,220 5,271,220 2,886,038 2,385,182 {47,366)2/
B. Management -
and Administration 4,989,672 5,031,172 5,031,172 3,141,476 1,889,696 -—
C. Unallocated 150,000 150,000 150,000 — 150,000 —
TOTAL $243,180,577  $243,245,577  $243,245,577 $226,9%00,400 $16,345,177 $ 113,564

1/ To allocate funds available from excess fund balance recoveries for one-time supplemental grants.

L7]
Propesed
Budget

6/30/83
$ 10,405,026
5,223,854

5,031,172
150,000

$243,359,141

g/ To transfer the remaining unspent staff and staff-related budget from the Office of Field Services to the Office of Program Develogpment
(New Directions for the Private Bar).

Prepared by é‘

Budget Director

=/

Charles E. Ritter

Vice President for Finance

Approved by ﬁ éé eré Z;’;iﬁ;
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Attachment 1LL

AH/7/19/83
Iegal Services Corporation
QONSOLIDATED OPFRATING BUDGET WORKSHFET
June 30, 1983
(N f21 [3] [4] - [5] Lel
: _ Unexpended Proposed
Budget Budget Budget Expenses Balances Modifications
10/1/82 12/31/82 3/31/83 6/30/83 6/30/83 6/30/83
PROVISION OF LEGAL PASSISTANCE  $232,793,185 $232,793,185 $232,793,185 $220,872,886 $11,920,299 8§ 160,9301/3/
A. FIELD PROGRAMS 210,932,339 210,998,349 210,998,349 209,817,636 1,180,713 113,564L/
1. Basic Field Programs 197,260,353 197,309,363 197,565,723 196,537,464 1,028,259 113,5641/
2. HNative American Programs :
and Components 5,496,944 5,496,944 5,496,944 5,480,944 16,000 -—
3. Migrant Progréms and
Components 7,834,042 7,834,042 7,577,682 7,492,228 85,454 -_—
4, C(Client Training and
Involvement 291,000 308,000 308,000 307,000 1,000 -—
5. Reserve for Special
Adjustments 50,000 50,000 50,000 _— 50, 000 -—
B. NATIONAL AND STATE SUPFORT 13,084,927 13,085,917 13,085,917 10,004,438 3,081,479 —
1. Mational Support 2,904,726 4,394,590 4,394,590 4,394,590 -— 1,464,8632/
-— Reserve 2,904,727 1,464,863 1,464,863 — 1,464,863 (1,464,863)2/
2. State Support 3,257,737 4,849,848 4,849,848 4,849,848 — 1,616,616/
—- Reserve 3,257,737 1,616,616 1,616,616 — 1,616,616 (1,616,616)2/
3.  Clearinghouse 760,000 760,000 760,000 760,000 -— -—
C. SPECIAL PROGRAMS 4,733,699 4,733,699 4,733,699 468,525 4,265,174 e
1. Mational Clients Council 262,350 393,525 393,525 393,525 -— 131,3752/
-- Reserve 262,350 131,175 131,175 -— 131,175 (131,175)2/
2. R. H. Smith Fellowships 4,133,999 4,133,999 4,133,999 ——— 4,133,999 —_—
3. 75,000 75,000 75,000 75,000 -—- —_—

Summer Internships

L74
Proposed
Budget
6/30/83
$232,954,115
211,111,213

197,079,287
5,490,944
7:577,082

308,000

50,000
13,085,017

5,859,453

6,400,404

760, VU0
4,733,099

524,700

4,133,999

75,000




II.
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L1l [2] {3l £4] sl Lél L71
Unexpended Proposed Proposed
Budget Budget Budget Expenses Balances Modifications Budget
10/1/82 12/31/82 3/31/83 6/30/83 6/30/83 6/30/83 6/30/83
D. - PROGRAM MATNTENANCE AND
IMPROVEMENT $ 686,000 $ 686,000 & 686, 000 324,104 § 36L,89% $ — $ 686, 000
E. DRMONSTRATION PROJECTS,
PROGRAM DEVELCOPMENT AND
EXPERIMENTAT ION 3,356,220 3,289,220 3,289,220 258,183 3,031,037 47,3663/ 3,336,586
1. Program Development
and Experimentation 232,740 232,740 232,740 32,317 200,423 — 232,740
2. MNew Directions for
the Private Bar 3,123,480 3,056,480 3,056,480 225,866 2,830,614 47,366§/ 3,103,846
SUPPFORT FOR THE '
PRINISION OF LEGAL ASSISTANCE 10,387,392 10,452,392 10,452,392 6,027,514 4,424,878 (47,366)3/ 10,405,026
A. (FFICE OF FIELD SER/ICES 5,247,720 5,271,220 5,271,220 2,886,038 2,385,182 (47,366)2/ 5,223,854
1. Headquarters 1,586,503 1,610,003 1,610,003 761,015 848,988 (47,366)3/ 1,562,637
2. Regional Off.ices
and Evaluations 3,286,217 3,286,217 3,286,217 2,125,023 1,161,194 —-— 3,286,217
3. Management and
Technical Assistance 250,000 250,000 250,000 - 250,000 25,0004/ 275,000
Training Development 125,000 125,000 125,000 — 125,000 (25,000)£/ 100,000

- ’ 4-




C.

MANAGEMENT
AND ADMINISTRATION

1.

10.

1l.

Board of Directors
Executive Offices
General Counsel
Equal Cpportunity
Comptroller

Aundit Division

Division of
Administration

Govermment Relations
Public Affairs

Office of Infomation
Management

Office of Inspector
General

Unallocated

TOTAL

fi] [2] [3] [4] 5% Lol L71
Unexpended Proposed Proposed
Budget Budget Budget Expenses Balances Modifications Budget
10/1/82 12/31/82 3/31/83 6/30/83 6/30/83 6/30/83 6/30/83
$ 4,989,672 ¢ 5,031,172 & 5,031,172 § 3,141,476 $ 1,188,696 $ e $ 5,031,172
243,721 255,221 226,368 115,067 111,301 ——— 226,368
466,043 496,043 610,278 348,552 - 261,726 -— 610,278
432,171 432,171 460,244 339,154 121.090 _ 460,244
153,036 153,036 149, 590 76,893 72,697 _— 149, 590
466,800 466,800 445,270 289,207 156,063 — 445,270
322,487 322,487 281,950 134,994 146,956 — 281,950
1,788,877 1,788,877 1,892,149 1,340,380 551,769 e 1,892,149
125,486 125,486 123,335 80,391 42,944 ——— 123,335
184,111 184,111 153,942 77,517 76,425 — 153,942
606,940 606, 940 565,019 339,321 225,698 —— 565,019
200,000 200,000 123,027 -— 123,027 -— 123,027
150,000 150,000 150,000 —— 150,000 —_— 150,000
$243,180,577 $243,245,577 $243,245,577 $226,900,400 $16,345,177 $ 113,564L $243,359,141

To allocate funds available from excess fund balance recoveries for one-time supplemental grants.

To transfer final three month funding allocation (October through December, 1983).

To transfer the remaining unspent staff and staff-related budget from the Office of Field Services to the Office of Program Develcument

{New Directions for the Private Bar).

To transfer supplemental funds for Technical Asgistance grants.




Legal Services Corporation

- ONSOLIDATED OPERATING BUDGET PROJECTION WORKSHEET

June 30, 1983

Attachment IV

{11 [21 £3] 4] [5] Le] [7d Lal Lol
Fourth Total Projected Proposed Projectec
‘Budget Budget Budget Expenses Quarter Projected Year-End Modifi- Year—knd
- 10/1/82 12/31/82 3/31/83 6/30/83 Projections Expenses Variance cations Variance

I. PROVISION OF LEGAL ASSISTANCE

- A,

FIELD PROGRAMS

5.

Basic Field Programs

Native Bmerican Programs
and Ccmponents

Migrant Programs and
Camponents

Client Training and
Involvement

Reserve for Special
Adjustments

B. NATIONAL AND STATE SUPEORT

1.

2.

3.

Mational Support

_ —— Reserve

State Support

—- Reserve

Clearinghouse

SPECIAL PROGRAMS

1.

‘Mational Clients Council

~— Reserve

R. H. Smith Fellowships

Summer Internships



b
T

f1] [2] (31 £4] L5] L6l L74 Lgl LYl
Fourth Total Projected Proposed Projected
Budget Budget Budget Expenses Quarter Projected Year-End Modifi- Year—kEnd
_ 10/1/82 12/31/82 3/31/83 6/30/83 Projections  Fxpenses Variance cations Variance
D. PROGRAM MAINTENANCE AND :
IMPROVEMENT § 686,000 $ 686,000 $ 6860008 324,104 $ 365510 ¢ 649,614 3 (3,614) & -— %  (3,614)
E. DIMONSTRATION PROJECTS,
PROGRAM DEVELOPMENT AND
EXPERTMENTATION 3,356,220 3,289,220 3,289,220 258,184 2,822,297 3,080,481 208,739 47,366 256,105
1. Program Develcpment
and Experimentation 232,740 232,740 232,740 43,335 125,906 169,241 63,499 ——— 03,499
2. New Directions for ’
the Private Bar 3,123,480 3,056,480 3,056,480 - 214,849 2,696,391 2,911,240 145,240 47,366&/ 192,006
II. SUPPORT FOR THE
PROVISION OF LEGAL ASSISTANCE 10,387,392 10,452,392 10,452,392 6,027,514 3,148,526 9,176,040 1,276,352 (47,366)!—_/1,228,986
A. OFFICE OF FIFLD SERVICES 5,247,720 5,271,220 5,271,220 2,886,038 1,759,780 4,645,818 625,402 (47,366) 578,036
1. BHeadquarters 1,586,503 1,610,003 1,610,003 761,015 549,184 1,310,199 299,804 {47,360} 252,438
2. Regional Offices
and Evaluations 3,286,217 3,286,217 3,286,217 2,125,023 930,596 3,055,019 230,598 —_— 230,598
3 Management and ' '
Technical Assistance 250,000 250,000 250,000 —_— 275,000 275,000 (25,000) 25,0002/ —
4. Training Development 125,000 125,000 125,000 —_— 5,000 5,000 120,000

(25,000)2/ 95,000



36 -

B. MANAGEMENT
AND ADMINISTRATION

1. Board of Directors
2. Executive Offices
3. General Counsel

4. Egual Opportunity
5. Comptroller .

6. Audit Division

7. Division of
Administration

8. Govermment Relations
9. Public Affairs

10. COffice of Infomation
Management

1ll. Office of Inspector
General

C. Unallocated

TOTAL

f11 [2] £3] [4] [51 £el L7 L8l L9

’ Fourth Total Projected Proposed Projected

Budget Budget Budget Expenses Quarter Projected Year-End Modifi- Year—-End

10/1/82 12/31/82 3/31/83 6/30/83 Projections  Expenses Variance cations Variance

$ 4,989,672 § 5,031,172 ¢ 5,031,172 $3,141,476 $1,388,746 $ 4,530,222 $ 500,950 & 500,950
243,721 255,221 226,368 115,067 29,830 144,897 81,471 — 81,471
466,043 496,043 610,278 348,552 194,920 543,472 66,806 - 66, 806
432,171 432,171 460,244 339,154 121,090 460,244 -_— —— —_—
153,036 153,036 149, 520 76,893 52,017 128,910 20,680 -— 20,680
466,800 466,800 445,270 289,207 108,033 397,240 48,030 —— 48,030
322,487 322,487 281,950 134,994 55,893 190,887 91,063 -— 9l,063
1,788,877 1,788,877 1,892,149 1,340,380 502,065 1,842,445 49,704 - 49,704
125,486 125,486 123,335 80,391 46,302 126,693 {3,358) -— (3,358}
184,111 184,111 153,942 71,517 79,981 157,498 {3,550) -— {3,550)
606,940 606,940 565,019 339,321 198,615 537,936 27,083 -— 27,083
200,000 200,000 123,027 —— -— -— 123,027 e 123,027
150,000 150,000 - 150,000 - — _— 150,000 - 150,000
$14.429.6;12 $14,427,612 $14,427,612 36,609,802 $6,336,333 $12,946,135 $1,481,477 — 41,481,477

NOTES: _1._/ To transfer the remaining unspent staff and staff-related budget from the Office of Field Services to the Office of Program Develcpment (MNew
Directions for the Private Bar).

“2/ To transfer supplemental funds for Technical Assistance grants.
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Attachment V

CSW/ER/ 9-20-83

Legal Services Corporation

for the Period Ended June 30, 1983

TOTAL INVESTMENT INCOME AVAILABLE

Since Inception to June 30, 1983 $6,997,627

LESS AUTHORIZED ALIOCATIONS. | (6,578,976)1/

UNALLQCATED INVESTMENT INCOME

June 30, 1983 {(Actual) 418,651

PROJECTED INVESTMENT INCOME

July 1 to September 30, 1983 6,512_2./

PROJECTED INCOME FROM SAVINGS ACCOUNTS

July 1 to September 30, 1983 1,3083/
TOTAL PROJECTED UMALLOCATED INVESTMENT INCOME

To September 30, 1983 $ 426,471

Allccations for programs which have been campleted have been adjusted to
actual expenses.

This projection is based on investing $322,613 in Treasury Bills at an
estimated rate of 9.6%, through September 30, 1983. The projected
incame includes the interest that will be received when the Treasury
Bills mature. o

3/" Assumes approximately a 5.5% annual return on $95,126 in savings

accomnts at June 30, 1983.

—99-



e LEGAL SERVICES CORPORATION

MEMORANDUM Septenber 26, 1983

TO: Donald P. Beogard

S

SUBJECT: FISCAL YEAR 1984 BUDGET

FROM: Charles E. Ritter

As you know, the Corporaticn does not currently have an appropri-—
ation from Congress for fiscal year 1984. Consequently, it is not
possible to make definitive budget aliocations for the upcoming fiscal
year. However, we can, using the assumption that we will receive at
least $241M, present some options for the Board's consideration at
appropriation levels of $241M and $257M.

1. Fiscal Year 1983 Base

If the appropriation for fiscal year 1984 is $241M, we already have
base figures from which we can start. The 1983 base figures ccme from
the Consolidated Operating Budget and exclude any one-time (carryover)
and investment incane funds. The figures presented in Attachment A total
$241M, the amount of our fiscal year 1983 appropriation.

The wvast majority of the funds are currently allocated to the
Provision of Legal Assistance. According to Attachment A that would be
$231.1M or 95.9%. A further breakdown of the $231M figure reflects that
$210.7M (87.4% of the base) is allocated to field programs. Another
$13.1M (5.4%) is allocated to the National and State Support category of
the budget. There is $4.6M (1.9%) allocated for special programs
(National Clients Council and R.H. Smith Fellowship). The base also
includes $.6M (.3%) for ©Program Maintenance and Improvement
(Technological Improvements). Finally, there is $2.1M (.9%) for
Demonstration  Projects, Program Development and Experimentation
(primarily New Directions for the Private Bar).

The remainder of the base ($9.9M or 4.1%) is currently allocated
for Support for the Provision of legal Assistance. A further breakdown
of that figure discloses that $5M (2.1%) is allocated to the Office of
Field Services. The Management and Administration and the Unallocated
budget total $4.9M (2%) of the base.



Memorandum
September 26, 1983
Page TwoO

II. Developing a Fiscal Year 1984 Budget fram the 1983 Base

For the purpose of discussing how funds should be allocated in |
fiscal year 1984, I will use $24IM, which assumes no increase in the
amount appropriated, and $257M, which is the amount in the Fiscal Year

1984 Budget Request.

Beginning with the 1983 base, and assuming that there will be no
programmatic changes, the only area where any substantial shifts of furds
could be made is in the Demonstration Projects line on the C.0.B. (line
I.E.). A sgmaller amount of funds might be available in Program
Maintenance (line I.D.).

The Management and Administration budget will ke tidght if the
Corporation moves quickly towards hiring a full staff, and activities are
carried out as planned. Realistically, if anything near a full staff and
new activities that are planned are carried out, serious thought will
have to be given to reducing activities in other areas. The staff is
working on the FY 1984 budget submissions from the Divisions in
Management and Administration and the Office of Field Services. We are
attempting to bring the proposals in line with what the Corporation can
afford in the various areas. The analysis of these areas will be
canpleted shortly.

If the appropriation is $241M, the Provision of Legal Assistance
portion of the budget is the area that staff will need guidance to begin
developing budget options for final consideration.

As I indicated earlier, the Provision of Legal Assistance base
budget is $231.1M. Of that amount, $228.4M represents allocations to the
field programs, national and state support programs, National Clients
Council, and R.H. Smith Fellowship program. These programs have been the
core of the national legal services program. If the Corporation is
appropriated $241M, there appears to be little or no flexibility to
provide more money to the core programs unless programmatic charnges are
instituted. The resuit of the study on support centers and the National
Clients Council may cause a programmatic change. However, until a
decision is made relative to the results of the study, additional funds,
at $241M, for the core programs appear to be scarce.

If the Corporation receives a $257M appropriation, the 6.7%
increase could be alloted so as to give field activities an inflation
adjustment. In light of the significant shift in the location of the
nation's poor, the Corporation might well wish to target much of the
increase on those service providers which are now most underfunded in
relation to the number of eligible clients in their service areas.

_101ae



Memorandum
September 26, 12983
Page Three

In any event, it appears that further discussicns between the
staff, Board, and the programs might be useful before a final decision is
made. A final decision should be made once the appropriation is known.
Hopefully, we will know what the appropriation is before the programs are
funded in December for the new grant year beginning January 1.

III. Carryover Funds fram Fiscal Year 1983

This discussion has been limited to the allocation of appropriated
funds. There will be surplus (carryover) funds from our fiscal year 1983
budget. These funds will be available for allocation on a one-time
basis. At this peoint in time, the total carryover balance is difficult
to determine. The carryover figure will be available after the
Corporation's bocks are closed for this year and the audit has been
canpleted. The Board will be advised of the amount so that allocation of
the carryover funds can be made.

CER:yr

Attachment
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Legal Sexrvices Corporation

FY 1984 CONSCLIDATED OPERATING BUDGET WORKSHEET

I. PROWISION OF LEGAL ASSISTANCE

A.

C.

Field Programs

1.

5.

Basic Field Programs

Native American Programs
and Components

Migrant Programs and
Components

Client Training and
Involvement

Reserve for Special
Adjustments

National and State Support

l-

2.

3.

National Support
—— Reserve

State Support
-— Reserve

Clearinghouse

Special Programs

1.

2.

3.

National Clients Council
-— Reserve

R. H. Smith Fellowships

Sumer Internships

(1)

Original

FY 1983 Base

$231,014,385

210,604,380

197,103,301

5,496,944

7,663,135

291,000

50,000

13,084,927

2,904,7261/
2,904,7271/

3,257,737/
3,257,7371/

760,000

4,658,699

262,3501/
262,3501/

4,133,999

~103-

(2)

ATTACHMENT A

(3)

FY 1983 Revised
Revisios FY 1983 Base
$ 113,069 $231,127,454
66,010 210,670,390
49,010 197,152,311
-— 5,496,944
- 7,663,135
17,000 308,000
—— 50,000
990 13,085,917
2,954,727 5,859,453
[2,904,727] —
3,208,727 6,466,464
[3,257,737] S
— 760,000
-_— 4,658,699
262,350 524,700
[262,350] ——
—— 4,133,999



Legal Services Corporation
FY 1984 CONSOLIDATED OPERATING BUDGET WORKSHEET

(1) (2)

FY 1983
Revisions

Original
FY 1983 Base

D. Program Maintenance and

Improvement $ 640,000 $ —

E. Demonstration Projects,
Program Develcopment and

Experimentation 2,026,379 46,009
1. Program Develcpment
and Experimentation 200,000 —
2. New Directions for
the Private Bar 1,826,379 46,069
II. SUPPORT FOR THE
PROWISION OF LEGAL ASSISTANCE 9,985,615 [113,069]
A. Office of Field Services 5,104,647 [113,069]
1. Headquarters 1,479,647 [113,069]
2. Regional Offices
and Evaluations 3,250,000 —
3 Management and
Technical Assistance 250,000 —
4. Training Development 125,000 e

-104

(3)

Revised

FY 1983 Base

$

640,000

2,072,448

200,000

1,872,448

9,872,546

4,991,578

1,366,578

3,250,000
250,000

125,000



Legal Services Corporation

FY 1984 CONSOLIDATED OPERATING BUDGET WORKSHEET

(1)

(2)

Original FY 1983
FY 1983 Base Revisimns
B. Management
and Administration $ 4,730,968 § —
1. Board of Directors 213,721 —_—
2. Executive Offices 396,043 _—
3. General Counsel 432,171 _—_
4. Equal Opportunity 149,172 ———
5. Camptroller 463,200 —
6. Audit Division 300,407 —_—
7. Division of
Administration 1,672,877 —
8. Goverrment Relations 125,486 —_—
9. Public Affairs 184,111 —
10. Office of Information
Management 593,780 -
11. Office of Inspector
General 200,000 —-—
C. Unallocated 150,000 —_—
TOTAL $241,000,000 & —

1/ six months of funding

105~ .

(3)

Revised
FY 1983 Base

$_4,730,968
213,721
396,043
432,171
149,172
463,200

300,407

1,672,877
125,486

184,111
593,780

200,000

150,000

$241,000,000



== LEGAL SERVICES CORPORATION

MEMORANDUM September 23, 1983
TO: Donald P. Bogard, President
- FROM: Charles E. Ritter, Vice President-Finance

SUBJECT: Setting a "Budget Mark" for Fiscal Year 1985

The enabling legislation of the Legal Services Corporation (ILSC)
provides the authority for LSC to submit an annual budget request to the
Congress of the United States. In that same legislation, it is provided
that the Office of Management and Budget (OMB) has the authority to
coment on LSC's budget request. This budget request is developed by the
staff with direction from the Board, and is submitted to the Congress and
OMB in December or January.

It is time to begin to think about the budget request for £iscal
year 1985. One of the steps, though not an dbligatory one, is for LSC to
provide OMB with a "budget mark" (the anticipated appropriation request)
by Octcber 15. The budget mark is used by OMB to develop the overall
budget for the entire Goverrment.

Ag stated earlier, the develoment of the budget reguest begins
with the budget mark. The development of a budget mark usually begins
with the amount appropriated by Congress for the immediately preceeding
fiscal vear. For example, the budget mark for 1985 would be built on the
1984 appropriation. Of course, the 1984 appropriation is unknown at this
time. However, three figures have been discussed most often by Congress,
$241M, $25M and $29@M. For purposes of this discussion, I will use the
$257M figure which represents what LSC requested for fiscal year 1984.

In past years, ISC has requested funds for expansion of service to
uncovered areas, cost-of-service adjustments to field programs,
discretionary funds for field ©programs, Congressionally mandated
initiatives, and funds to increase the general operating activities of
the Corporation. Attacdhment A will provide more detail concerning
specific areas focused on in earlier budget requests.

~106-



Memorandum
Page Two
September 23, 1983

Having presented sane background information, I am prepared to make
sane recomendations for fiscal year 1985. I would propose that LSC
request an inflation adjustment of 4.4%. According to OMB's 1983
mid-session review, the 4.4% represents the estimated calendar year 1984
increase in the consumer price index for urban wage earners and clerical
workers. This is the same source and econamic indicator that was used
for the increase requested in our Fiscal Year 1984 Budget. I would also
propose that gpecific sums be requested to accanplish any new initiatives
that the Board proposes to fund. If $257M is appropriated to ISC in
1984, we are talking about an increase of $11.3M (for a total of $268.3M)
in 1985 plus additional funds for new initiatives.

As I indicated earlier, LSC is under no cbligation to provide OMB
with a budget mark by October 15. In fact, LSC has not met the Octcober
15 date for the past two years. So, if the Board prefers to wait until

after we receive notice of the fiscal year 1984 appropriation before
making a decision on fiscal year 1985, I can advise (MB accorlingly.

CER:yr

Attachments
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{dollars in thousands) Attachinent &

Legal Services Corporation T AH/B-1T-H2
updated Y-Zi-g3

SUMMARY OF BULIGET REQUESTS

Fiscal Years 1976 —— 1984

FY 1276 FY 1977 Y 1978 FY 1979 FY 1980 FY 1ugl FY 1982 FY 1983 Y Yoid
TOTAL AMOUNT REQUESTED $ 96,466 $140,300 $217,053 $304,032 $337,500 $353,000 $399,637 $205,000 $07,000
AMCUNT OF INCREASE REQUESTED 5,300* 48, 000 92,053 99,032 67,500 53,000 78,337 24,000 16,000
Purpoeeé:
Expansion — 30,900 78,845 88,322 24,555 — - —— ———
Cost of Service (Inflation)
Adjustment (Field Programs} -— 7,180 - 9,971 14,413 25,211 31,564 23,Ubs 15,475
[10%3 ) [5.5%4 [e%] fogl £10.5%4 L10%4 L6.7%1
Discretionary Funds (Field Programs} - 1,800 — 15,250 14,650 -— ——- -— : —
4
Support — 750 5,460 8,720 8,687 13,664 11,600 —— —
NMew Initiatives 1,500 1,200 1,800 - —— oo 12,103 33,000 —— —
Delivery Systems Study 1,500 1,200 1,800 —— —— —— ——-— —— ———
Institutionalized i ———— —_— -— ——— 3,453 —— -— ——
Technological Improvements —_— ——— —-_— — — 2,650 2,000 ——— —_— =
Private Attorney Involvement —-— —-— -— —_— — - 30,000 - _—
Client Advocacy —_— — -_— —-— —— -— 1,000 -— _—
Other -— 5.470 5,948 6,769 5,195 2,022 2,173 932 525
AMOUNT APPROPRIATED $ 92,300 $125,000 $205,000 $270,000 $300,000 $321,300 $241,000 $241,000 ? T
* &3.8 million of the supplemental request was to continue funding of 2
existing programs that were previously supported by the Department
of Labor and the Community Services Administration.




